
 

MEMORANDUM ON DELEGATED POWERS 
 

BANKRUPTCY AND DILIGENCE ETC. (SCOTLAND) BILL 
 
 
Purpose 
 
1. This Memorandum has been prepared by the Scottish Executive in accordance with 
Rule 9.4A of the Scottish Parliament’s Standing Orders.   
 
2. The contents of this Memorandum are entirely the responsibility of the Scottish 
Executive and have not been endorsed by the Scottish Parliament. 
 
3. This Memorandum describes provisions of the Bankruptcy and Diligence etc. 
(Scotland) Bill which confer power to make subordinate legislation. It sets out: 

• the persons upon whom, or the body upon which, power to make subordinate 
legislation is conferred and the form in which the power is to be exercised;  

• why it is considered appropriate to delegate the power to subordinate legislation and 
the purpose of each such provision;  

• the Parliamentary procedure to which the exercise of the power to make subordinate 
legislation is to be subject, if any. 

 
4. Further information about the Bill’s provisions are offered in the Explanatory Notes 
and Financial Memorandum published separately as SP Bill 50–EN, and in the Policy 
Memorandum published separately as SP Bill 50–PM. 
 
Background 
 
5. The Bill implements the 2003 Partnership Agreement commitment to legislate on 
personal bankruptcy and diligence to modernise the law to provide a better balance between 
supporting business risk and protecting the rights of creditors, and in doing so will support 
the commitment to promote an entrepreneurial culture and to recognise the need to support 
risk-taking as a means of growing the economy. 
 
6. The Bill implements the Scottish Law Commission’s Report on Registration of Rights 
in Security by Companies (Scot Law Com No 197) published in September 2004, so far as 
devolved. 
 
Outline and scope of the Bill 
 
7. The Bill reforms the laws of bankruptcy, floating charges and diligence. The proposed 
reforms will deliver: 

• better informed choices for debtors and creditors; 
• modernisation of outdated procedures; 
• removal of barriers to business; and 
• the right balance between conflicting interests. 
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8. The Bill makes textual amendments to other legislation, including in particular the: 

• Bankruptcy (Scotland) Act 1985 (“the 1985 Act”); and 
• Debtors (Scotland) Act 1987 (“the 1987 Act”). 

 
In some cases the Bill introduces powers to make subordinate legislation into other 
legislation. 
 
9. The Bill comprises 16 Parts and six schedules: 

• Bankruptcy (Part 1) 
 
 This Part provides for the reform of sequestration, and enables the reform of protected 
 trust deeds.  The main changes are: 

o one year discharge from sequestration; 
o bankruptcy restriction orders and undertakings; 
o income payment orders and agreements; 
o moving creditor applications to the sheriff courts; 
o moving debtor applications to the Accountant in Bankruptcy; 
o introducing the trustee in sequestration; and 
o increasing debtor protections.  

 
• Floating charges (Part 2) 

 
 This Part provides for reform of the floating charge, a moveable security over the 
 whole undertaking of a company.  In particular, it provides for a new Register of 
 Floating Charges. 
 

• Enforcement (Part 3)   
 

 This Part provides for: 

o a new public body known as the Scottish Civil Enforcement Commission; 
o a new combined enforcement and citation officer profession to be known as  

messengers of court; and 
o training, appointment and oversight of messengers of court 

 
• Land attachment and residual attachment (Part 4)  

 
 This Part is in 3 Chapters, and those Chapters provide for: 

o abolition of the old diligence of adjudication for debt; 
o creation of a new diligence over land and buildings to be known as land 

attachment and sale; and 
o creation of a new diligence over other property not liable to other diligences, 

and not exempt from diligence, to be known as residual attachment. 
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• Inhibition (Part 5)   
 
 This Part provides for reform of the existing diligence in execution of inhibition, 
 which is a bar on a debtor from disposing of any land and buildings. The main 
 changes are: 

o abolition of letters of inhibition; 
o giving the sheriff court power to grant warrant for inhibition; and 
o reform and clarification of old common law and statutory rules. 

 
• Diligence on the dependence (Part 6)   

 
 This Part provides for reform of the three existing diligences on the dependence 
 (admiralty arrestment on the dependence, arrestment on the dependence, and 
 inhibition on the dependence), which can be used in unfinished court actions to secure 
 any payment that may be found due.  The main changes are: 

o new tests for grant and recall of diligence on the dependence; 
o powers to restrict the property attached or affected; and 
o changes to rules on expenses and ascription of payments. 

 
• Interim attachment (Part 7)   
 

 This Part provides for a new diligence on the dependence to be known as interim 
 attachment, enabling creditors to get a security for payment over corporeal movable 
 goods held by the debtor. 
 

• Attachment of money (Part 8) 
 
 This Part provides for a new diligence in execution to be known as money attachment, 
 enabling creditors to attach and realise money (including cheques etc.) held by the 
 debtor.  
 

• Diligence against earnings (Part 9)   
 
 This Part provides for reform of the existing diligence in execution of diligence 
 against earnings under the 1987 Act.  The main changes are: 

o equalising payments under earnings arrestments and continuous maintenance 
arrestment where neither can be paid in full; and 

o providing for the parties affected by the diligence to exchange information 
about progress and changes of circumstances. 

 
• Arrestment in execution and action of furthcoming (Part 10)   

 
 This Part provides for reform of the existing diligence of arrestment in execution and 
 action of furthcoming.  The main changes are: 

o disclosure of sums or property arrested; 
o automatic release of sums arrested in bank accounts; and 
o a protected minimum balance to help vulnerable debtors. 

 
 
 3 
. 



 

• Maills and duties, sequestration for rent and landlord’s hypothec (Part 11)   
 
 This Part provides for abolition of the old diligences in execution of maills and duties 
 and the sequestration for rent, and consequential reform of the security over moveable 
 goods in rented property known as the landlord’s hypothec.  The main changes to the 
 hypothec are: 

o it applies primarily to commercial leases; 
o it does not cover third party property; and 
o third party protections are introduced. 

 
• Summary warrants, time to pay and charges to pay (Part 12)   

 
 This Part provides for reform of enforcement after a summary warrant is granted to a 
 public creditor such as a local authority.  The main changes are: 

o a charge to pay is required; and 
o time to pay orders are available in some cases; and 
o changes to rules on expenses and ascription of payments. 

 
• Amendments of the Debt Arrangement and Attachment (Scotland) Act 2002 (Part 

13)   
 
 This Part provides for reform of the existing diligence in execution of attachment, and 
 of  the Debt Arrangement Scheme.  The main changes are:  

o facilitating electronic administration of the Debt Arrangement Scheme; and 
o clarifying that a different court officer can act during the stages of an 

attachment. 
 

• Admiralty actions and arrestment of ships (Part 14)   
 
 This Part provides for reform of the existing diligences in execution of admiralty (or 
 ship) arrestment, and of admiralty actions in the Scottish courts.  The main changes 
 are to: 

o arrestment of cargo; 
o arrestment of sister ships; and 
o arrestment of demise chartered ships. 

 
• Disclosure of information (Part 15)   

 
This Part provides for new scheme enabling creditors to ask the courts to require third 
parties to disclose information about debtors that may assist enforcement of debts by 
diligence.   

 
 

• General and miscellaneous (Part 16)   
 
 This Part provides the usual general provisions and delegated powers that will enable 
 commencement and implementation of the Bill. 
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Approach to use of delegated powers 
 
10. The Bill provides for three levels of Parliamentary supervision of subordinate 
legislation, which are in ascending order: 

• no parliamentary procedure; 
• negative resolution of the Parliament; and 
• affirmative resolution of the Parliament. 

 
11. The Executive has had regard when deciding where and how provision should be set 
out in subordinate legislation rather than on the face of the Bill to: 

• the size of the Bill, and the extent to which limiting primary legislation to the core 
principles will assist public understanding of the provisions in the Bill;   

• the need to strike the right balance between the importance of the issue and providing 
flexibility to respond to changing circumstances;  

• the need to make proper use of valuable Parliamentary time; 
• the need to ensure that other areas of regulation can be developed in a coherent and 

consistent way by other authorities, for example court rules; 
• the likely frequency of amendment; 
• the possible need to change provisions in a co-ordinated way, for example the 

threshold levels of debt for sequestration and land attachment; and 
• the need to anticipate the unexpected, which might otherwise frustrate the purpose of 

the provision in primary legislation approved by the Parliament.  
 
12. Subordinate legislation deals with process as well as policy.  Where there are no 
policy issues involved then there is no need for Scottish Ministers to make the instrument, 
and no compelling need for Parliament to be able to annul or approve it.  The obvious 
example of ‘no parliamentary procedure’ being appropriate is court rules made by Act of 
Sederunt. 
 
13. If subordinate legislation does implement Executive policy then some form of 
parliamentary procedure is appropriate.  For example, it is intended that Scottish Ministers 
will prescribe by regulations under negative resolution procedure the new forms needed for 
arrestment in execution.  Forms of that kind would normally be left to court rules, but in that 
case there is a policy issue and Parliament may wish to express a view on that.   
 
14. Where policy is involved then a balance must be struck between the quick but 
summary scrutiny of negative resolution procedure, and the longer but detailed scrutiny of 
negative resolution procedure.  In the Bill the balance is struck in the way that best reflects 
the view of the Executive on the importance of the matter delegated by Parliament.   
 
15. There is for example only rarely a need for Scottish Ministers to make court rules or 
court forms, awhere no policy issues are involved there  
 
16. Part 3 (Enforcement) of the Bill provides that the Scottish Civil Enforcement 
Commission will have powers to make rules and set out guidance, as considered in the Annex 
to this Memorandum.  Such rules and guidance will not be statutory instruments, and 
therefore not subordinate legislation subject to Parliamentary scrutiny.  In that respect the 
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Executive has had particular regard to the need for the Commission to be seen as a 
demonstrably independent regulatory body.   
 
17. The Bill contains a substantial number of delegated powers, of varying degrees of 
significance.  The Executive considers that is neither practicable nor desirable to produce 
draft subordinate legislation for the Parliament to consider, with one important exception.  
Section 18 of the Bill amends Schedule 5 to the 1985 Act to extend the enabling power that 
Scottish Ministers have to regulate the conditions under which the debtor is protected under a 
trust deed for creditors (a protected trust deed, or “PTD”). 
 
18. A PTD is a form of bankruptcy that offers significant advantages over sequestration 
for the debtor, and should (but does not) do the same for creditors.  The conditions under 
which a trust deed becomes a PTD will impact on many people with multiple debts. The 
conditions may impact on the business interests of insolvency practitioners specialising in 
that area of work also.  The Executive will therefore be consulting on the draft regulations 
that would be made using the extended powers enabled by section 18, and is working on a 
Regulatory Impact Assessment.  The draft regulations will be available to the Committee for 
comment. 
 
Overview of delegated powers 
 
19. In all cases the powers referred to for each section or schedule paragraph are 
exercisable by statutory instrument, and therefore subject to Parliamentary scrutiny. 
 
Part 1 – Bankruptcy 
 
Section 1 – Discharge of debtor 
 
Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Affirmative resolution of the Scottish Parliament  
 
Provision 
 
20. Section 1(2) of the Bill amends section 54 of the 1985 Act, so that a debtor will be 
automatically discharged from sequestration after one year (or such other period as may be 
prescribed) instead of the current three years.  Section 1(5) of the Bill amends section 72 of 
the 1985 Act so that where Scottish Ministers do make regulations that prescribe a different 
discharge period then the regulations will be subject to affirmative resolution of the Scottish 
Parliament.   
 
Reason for taking power 
 
21. A debtor who is sequestrated is subject to significant oversight by the trustee for the 
creditors and by the courts.  They can be prosecuted in the criminal courts if they fail to co-
operate with the trustee or (say) use excessive credit.  These restrictions are necessary and 
proportionate, at least for a reasonable period.  What is reasonable at any particular time 
needs to be assessed against how long: 

• trustees need to investigate and gather in the debtor’s property; and 
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• blanket restrictions need to apply to all debtors in order to prevent the public from 
regarding sequestration too lightly. 

 
22. The Executive considers that it is reasonable under current circumstances to make the 
discharge period one year.  However, circumstances may change.  It may become the case 
that (say) business improvements mean that a typical estate can be disposed of in much less 
than a year, or that (say) regulatory change in other areas has the effect that a minimum of 15 
months is needed.  It may be judged in future that the number of bankruptcy restrictions 
under section 56A of the 1985 Act (introduced by section 2 of the Bill) is such that the 
general discharge period should be raised from one year. 
 
23.  The Executive considers that by taking a power to prescribe the minimum discharge 
period it can respond flexibly to changing circumstances.  The circumstances in which people 
go bankrupt, and how and when they can re-start, are of some importance to the general 
economy.  It is therefore strongly preferable that where change is needed it can be introduced 
quickly using subordinate legislation. 
 
Choice of procedure 
 
24.  The length of the automatic discharge period is a key element of the law of 
sequestration.  The Executive considers therefore that the Parliament should have a high 
degree of scrutiny over any instrument that changes the period.   It is therefore appropriate for 
such regulations to be subject to affirmative procedure. 
 
25. Section 5 of the Bill inserts a new section 71B into the 1985 Act.  
 
Section 71B of the 1985 Act – Disqualification provisions: power to make orders 
 
Power conferred on:  Scottish Ministers 
Power exercisable by:  Order 
Parliamentary procedure: Affirmative resolution of the Scottish Parliament 
 
Provision 
 
26. Section 71B of the 1985 Act provides that Scottish Ministers may make an order 
under section 71B(1) in relation to any disqualification provision as defined in section 71B(2) 
and applying to a relevant debtor as defined in section 71B(8). 
   
Reason for taking power 
 
27. One of the main effects of using debt relief is that the debtor may become subject to 
some legal or contractual restriction or penalty.  A sequestrated debtor may not for example 
take credit above the authorised limit without disclosing the bankruptcy, and may not hold 
office as a company director.  Other restrictions on holding office or belonging to a particular 
group apply, often in other legislation.  Sections 3 and 4 of the Bill, for example, add 
bankruptcy restrictions orders to the lists of disqualifications from holding office as a receiver 
under a floating charge or as member of a local authority. 
 
28.  These disqualifications have grown up piecemeal over the years, although all share 
the common theme of being intended to protect the public from risk of harmful behaviour by 
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debtors.  The approach to date has been that where a restriction is thought necessary it will 
apply uniformly to all debtors.  The Executive no longer considers that this is necessary, and 
indeed that the ‘uniform’ approach is a potential barrier to personal and business re-start.  
This is one of the reasons why the one year discharge has been balanced by the introduction 
of a flexible bankruptcy restrictions regime.   
 
29. The Executive considers that it should be possible for Scottish Ministers to manage 
the ‘disqualification’ effect in a coherent and consistent way, so that restrictions apply only so 
far and for as long as they are needed to protect the public.  In every other respect there 
should be a presumption that it is in the interests of the debtor and of the public that civic life 
is re-started at an early opportunity.  As with the period before automatic discharge under 
section 54 of the 1985 Act as amended by section 1 of the Bill circumstances will change, and 
the range of disqualifications should be able to change to reflect circumstances.  It is for that 
reason that the Executive considers that it is appropriate to take the power in new section 
71B. 
 
Choice of procedure 
 
30. The nature and length of (say) a disqualification from being a local government 
councillor is a matter of some importance.  The Executive considers therefore that the 
Parliament should have a high degree of scrutiny over any instrument that makes or varies a 
disqualification provision.   It is therefore appropriate for such regulations to be subject to 
affirmative procedure.  
 
31. Section 12 of the Bill inserts a new section 28A into the 1985 Act.   
 
Section 28A of the 1985 Act – Replacement of trustee acting in more than one 
sequestration 
 
Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 
 
Provision 
 
32. Section 28A of the 1985 Act removes any need for the Accountant in Bankruptcy to 
make multiple applications to the sheriff courts where a trustee in sequestration is unable to 
carry on acting, and substitutes a single application by petition to the Court of Session.   
 
33. Section 28A(3) of the 1985 Act provides a power for the Court of Session to prescribe 
by Act of Sederunt the procedure in such a petition, and section 28A(4) provides that the 
procedure may include provision for intimation to sheriffs who have dealt with any 
sequestration handled by the trustee in question.  
 
Reason for taking power 
 
34. Section 28A(3) of the 1985 Act enables a petition to the Court of Session, but does 
not deal with all of the information that the Court may need to deal with the application.  It 
may be sensible to require that certain facts are to be set out in the statement of claim given to 
the Court.  It may be sensible to provide that a copy of the petition is given to certain people 
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at the same time that it is sent to the Court.  Creditors, for example, may wish to make 
representations to the Court about the person proposed as replacement trustee.  
  
35. Section 28A(3) of the 1985 Act does not deal with how the new petition will fit into 
all the other types of application made to the Court.  It may be sensible to provide that 
existing sets of courts rules, say those covering applications by public officials, apply wholly 
or partly to the new petition. 
 
36. The Executive considers that these are not matters which need to be dealt with by 
primary legislation in these circumstances, and indeed not matters that Scottish Ministers 
need to deal with at all.  The power to prescribe procedure should therefore be delegated to 
the Court of Session, which is currently responsible for all court rules.  The Court is best 
placed to develop and amend procedural rules as necessary. 
 
Choice of procedure 
 
37. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and are not subject to any Parliamentary procedure. 
 
Section 14 – Debtor applications 
 
Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations  
Parliamentary procedure:  Negative resolution of the Scottish Parliament  
 
Provision 
 
38. Section 14 of the Bill enables debtor applications for sequestration to the Accountant 
in Bankruptcy, in contrast to petitions to the sheriff courts as at present.  It makes provision 
dealing with the procedure in such applications. 
   
39. Section 14(3)(b) of the Bill amends section 5 of the 1985 Act by inserting new section 
5(4B) and (4C), which provide that a debtor application shall be in such form as may be 
prescribed by regulations, and that Scottish Ministers may by regulations make provision on: 

• procedure in debtor applications; 
• the form of documents; and  
• fees and charges. 

 
40. Section 14(6) of the Bill inserts a new section 8A into the 1985 Act, and new section 
8A(2) provides that a debtor application in relation to the estate of a limited partnership may 
be made within such time limit as may be prescribed by regulations.  
 
Reason for taking power 
 
41. Debtor applications will be administrative, and therefore not covered by any of the 
court rules that prescribe procedure, forms and costs when debtors petition the sheriff courts 
for sequestration.  The Executive considers that it is necessary for regulations to make the 
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corresponding provision for the intended administrative applications given the importance of 
the subject matter.  It is expected that the procedures will be broadly similar, but the 
opportunity will be taken to develop plain English forms that will help guide debtors through 
the application process.  It is expected that the charge for a debtor application will be broadly 
the same as the court fee for lodging a sequestration petition, currently £63.  
 
Choice of procedure 
 
42. Court rules dealing with debtor petitions are not subject to any parliamentary 
procedure, and the Executive considered applying this principle to the administrative 
regulations that will in effect replace court rules for debtor applications to the Accountant in 
Bankruptcy.  It has all the same decided that it is right for Parliament to have a higher degree 
of scrutiny given the different circumstances in which court rules are made, and that 
regulations should therefore be subject to a negative Parliamentary procedure. 
 
43. Section 17 of the Bill inserts new section 39A into the 85 Act. 
 
Section 39A of the 1985 Act – Debtor’s home ceasing to form part of sequestrated estate 
 
Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations  
Parliamentary procedure:  Negative resolution of the Scottish Parliament  
 
Provision 
 
44. At sequestration all land and buildings of the debtor vest in the trustee in 
sequestration, and that includes any family home.  Section 39A(2) of the 1985 Act provides 
that the debtor’s home shall re-vest in the debtor. 
 
45. Section 39A(3) provides that the debtor’s home shall not re-vest where the trustee has 
taken steps to preserve or realise the value of the home for the benefit of the creditors.  
Subsections (3)(a) to (f) lists the steps that will prevent re-vesting, and section 39A(4) 
provides that Scottish Ministers may by regulations vary, add to, or remove any matter 
referred to in those subsections. 
 
46. Section 39A(7) provides that in circumstances prescribed by regulations the sheriff 
may on the application of the trustee in sequestration extend the three year period, which 
would have the effect that a debtor’s home could not re-vest until the end of the extended 
period. 
 
47.  Section 39A(8) provides that Scottish Ministers may by regulations make any 
provision they consider necessary or expedient to alter or extend the effect of this section, 
including in particular: 

• reducing the three year period; 
• disapplying the re-vesting provisions, either directly or by giving new powers to the 

sheriff; and 
• providing for payment of compensation. 
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Reason for taking powers 
 
48. The debtor’s home is often the most valuable asset in a bankrupt estate, and therefore 
the most likely source of funds to pay a dividend to the creditors.  The debtor’s home is of 
course an asset of some significance compared to (say) an insurance policy.  It may be a 
home for the debtor’s partner and children, and the forced sale of the home may cause 
distress. 
 
49.  It follows that the law must strike the right balance between the legitimate interest of 
the creditors in payment, and the effect of a forced sale or disposal on the debtor and (more 
important) by any dependents.  The Executive considers that the balance is struck by 
providing that the trustee in sequestration will have a reasonable opportunity to deal with the 
debtor’s home, and if that opportunity is not used then in the interests of certainty and 
fairness the home should revert to the debtor. 
 
50. The Executive considers that 3 years is, in most circumstances, a reasonable period in 
which to expect the trustee in sequestration to take action.  The Executive also considers that 
this is a matter which should be subject to continuing review and amendment, as change may 
be needed to ensure that the balance remains the right one in an environment where law and 
practice is subject to regular change.  The enabling powers sought will enable Scottish 
Ministers to manage this area of policy, subject to the scrutiny of the Scottish Parliament.   
   
Choice of level of scrutiny 
 
51. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament. The negative resolution procedure is considered to offer 
an appropriate balance between, on the one hand, expedition and convenience and, on the 
other, the need for scrutiny for a provision of this nature. 
 
Section 18 – Modification of provisions relating to protected trust deeds  
 
Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations  
Parliamentary procedure:  Negative resolution of the Scottish Parliament  
  
Provision 
 
52. Section 18(1) of the Bill amends Schedule 5 to the 1985 Act so that Scottish Ministers 
may by regulations make provision as to the conditions which require to be fulfilled in order 
for a trust deed to be granted the status of a protected trust deed, and related matters.  
Paragraph 5(2)(b) of Schedule 5 provides that such regulations may make such amendments 
to the 1985 Act as appear necessary in consequence of the regulations. 
 
Reason for taking power 
 
53. The Executive considers that reform of protected trust deeds is best taken forward by 
subordinate legislation made under the 1985 Act, as that will provide the flexibility to 
continue monitoring and improving the threshold for and administration of that form of 
bankruptcy. 
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54. The Executive is in the process of consulting on the draft regulations which it 
proposes to make using the new powers introduced by section 18 of the Bill.  The regulations 
are intended to address two main concerns, namely that: 

• existing trusts offer a poor return for the creditors: and  
• trusts are infrequently audited, leading to doubts that cases are being properly 

managed in the interests of creditors.   
 
The arguments in favour of reform are explored in more length in the consultation paper 
published with the draft regulations. 
 
55. The 1985 Act is a technical measure setting out often detailed procedures for dealing 
with insolvent debtors.  The Executive therefore considers it necessary to extend this enabling 
power to include making such amendments to the 1985 Act as appear necessary to Scottish 
Ministers.  For example, paragraph 2 of Schedule 5 to the 1985 Act provides that the Court of 
Session may be Act of Sederunt prescribe the form of notice in the Register of Inhibitions.  If 
Scottish Ministers decide that it is necessary to provide a new form then the regulations could 
do so. 
 
Choice of level of scrutiny 
 
56. Regulations made under Schedule 5 to the 1985 Act will be subject to annulment in 
pursuance of a resolution of the Scottish Parliament.  The negative resolution procedure is 
considered to offer an appropriate balance between, on the one hand, expedition and 
convenience and, on the other, the need for scrutiny for a provision of this nature. 
 
Section 19 – Modification of composition procedure  
 
Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative resolution of the Scottish Parliament  
 
Provision 
 
57. Section 19 of the Bill amends composition procedure, which is a method by which a 
debtor can be discharged from sequestration by agreeing (composing) on payment of a 
dividend of at least 25 pence in the pound to the creditors.  The existing rules on composition 
are set out in Schedule 4 to the 1985 Act. 
 
58. Section 19(3) provides in a new paragraph 4 of Schedule 4 to the 1985 Act that the 
debtor when offering to compose shall send to each creditor such information as may be 
prescribed by Scottish Ministers by regulations.   
 
59. Section 19(4) provides for new paragraphs 5 to 8B of Schedule 4 to the 1985 Act. 
Paragraph 5 provides that the offer of composition shall be in the form and include such 
information as Scottish Ministers may by regulations prescribe.  Paragraph 8A(1) provides 
that Scottish Ministers may by regulations vary, add to or delete any of the requirements 
mentioned in paragraphs 4 to 8 of schedule 4.  Paragraph 8A(2) provides that such 
regulations may make such amendments to the 1985 Act as appear necessary in consequence 
of the regulations. 
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60.  Section 19(7) provides for a new paragraph 11 of Schedule 4 to the 1985 Act.  
Paragraph 11(3) provides that a certificate of discharge granted to the debtor by the 
Accountant in Bankruptcy shall be in the form prescribed by Scottish Ministers by 
regulations. 
 
Reason for taking powers 
 
61. It is intended that offers of composition will now be approved by the Accountant in 
Bankruptcy rather than by the court, before being sent to the creditors who may accept or 
reject the offer.   If the offer is accepted under the new approval arrangements introduced by 
the Bill then the Accountant in Bankruptcy will discharge the debtor from the sequestration. 
 
62.   The Executive considers that composition procedure is best taken forward by 
subordinate legislation made under the 1985 Act, as that will provide the flexibility to make 
and adjust forms, and to monitor, and as needed, improve the composition process. Scottish 
Ministers should therefore have the necessary powers to provide for the procedures to be 
followed by the debtor, the trustee in sequestration and the Accountant in Bankruptcy. 
 
63. As discussed for section 18 above, the 1985 Act is a technical measure setting out 
often detailed procedures for dealing with insolvent debtors.  Schedule 4 to the 1985 Act in 
particular contains detailed procedural rules, unusually so for primary legislation.  The 
Executive therefore considers it necessary to extend this enabling power to include making 
such amendments to the 1985 Act as appear necessary to Scottish Ministers.  For example, 
paragraph 4 of Schedule 4 to the 1985 Act provides that a notice that an offer of composition 
has been recommended shall be published in the Edinburgh Gazette. If Scottish Ministers 
decide that some other from of publication is necessary then the regulations made under 
Schedule 4 could provide for that. 
 
Choice of level of scrutiny 
 
64. Regulations made under Schedule 4 to the 1985 Act will be subject to annulment in 
pursuance of a resolution of the Scottish Parliament.  The negative resolution procedure is 
considered to offer an appropriate balance between, on the one hand, expedition and 
convenience and, on the other, the need for scrutiny for a provision of this nature. 
 
Section 22 – Modification of offences under section 67 of the 1985 Act  
 
Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations  
Parliamentary procedure:  Negative resolution of the Scottish Parliament  
 
Provision 
 
65. Section 22 of the Bill amends section 67 of the 1985 Act.  Section 22(4) provides a 
new: 

• section 67(9)(a) of the 1985 Act, to the effect that a debtor is guilty of an offence who 
without disclosing the bankruptcy takes credit in excess of £500, or such other amount 
as may be prescribed by regulations made by Scottish Ministers: 
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• section 67(9)(b) of the 1985 Act, to the effect that a debtor is guilty of an offence who 
without disclosing the bankruptcy takes credit of any amount when the total credit 
taken is then already £1000 or more, or such other amount as may be prescribed by 
regulations made by Scottish Ministers. 

 
Reason for taking power 
 
66. The Bill is an opportunity to change the level of approved credit, and is indeed the 
first revision to that threshold since the Bankruptcy (Scotland) Act 1993 amended section 67 
of the 1985 Act.  The 1985 Act currently includes power to amend the threshold by 
regulations.  The Executive considers it appropriate to retain that power for the single credit 
threshold, and to take a similar power for the new global credit threshold.  The Executive 
intends that Scottish Ministers will consider the threshold in the light of prevailing economic 
circumstances, and make such changes as are thought necessary. 
 
Choice of level of scrutiny 
 
67. Such an order will be subject to annulment in pursuance of a resolution of the Scottish 
Parliament.  The negative resolution procedure is considered to offer an appropriate balance 
between, on the one hand, expedition and convenience and, on the other, the need for scrutiny 
for a provision of this nature. 
 
Section 23 – Creditor to provide debt advice and information package  
 
Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations  
Parliamentary procedure:  Negative resolution of the Scottish Parliament  
 
Provision 
 
68. Section 23 of the Bill amends section 5 of the 1985 Act by providing that a creditor 
may not petition for sequestration unless that creditor has provided the debtor, by such time 
prior to the presentation of the petition as Scottish Ministers may by regulations prescribe, 
with a copy of the debt advice and information package referred to in section 10(5) of the 
2002 Act. 
 
Reason for taking power 
 
69. The Executive considers that the time prior to presentation of a petition by which a 
copy of the DAIP must be provided is a procedural matter, best dealt with in subordinate 
legislation rather than the Bill.   
 
70. Taking enabling powers will enable Scottish Ministers to review and adjust as needed 
the time period in question, so that the law will provide the right balance between a quick 
remedy for creditors (reducing the scope for avoidance) and a fair opportunity for debtors to 
put in place one of the alternatives to sequestration such as the Debt Arrangement Scheme.  
The Executive is considering where the right balance lies at present, and how best to align 
this limit with other procedural rules, but is minded subject to views from interested parties to 
fix the period at 14 days. 
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Choice of level of scrutiny 
 
71. Regulations made under section 5 of the 1985 Act will be subject to annulment in 
pursuance of a resolution of the Scottish Parliament.  The negative resolution procedure is 
considered to offer an appropriate balance between, on the one hand, expedition and 
convenience and, on the other, the need for scrutiny for a provision of this nature. 
 
72. Section 26 of the Bill inserts new section 43A into the 1985 Act.  
 
Section 43A of the 1985 Act – Debtor’s requirement to give account of state of affairs  
 
Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations  
Parliamentary procedure:  Negative resolution of the Scottish Parliament  
 
Provision 
 
73. Section 43A of the 1985 Act requires the trustee in sequestration to require from the 
debtor a written statement of affairs in certain circumstances.  Section 43A(2) provides that 
an account of the current state of affairs when given shall be in such form as Scottish 
Ministers may by regulations prescribe. 
 
Reason for taking power 
 
74. The Executive considers that the form of the statement of affairs is a procedural 
matter, best dealt with in subordinate legislation rather than the Bill.  The form should 
therefore be prescribed by Scottish Ministers, and reviewed and amended as needed from 
time to time in the future. 
 
Choice of level of scrutiny 
 
75. Regulations made under section 43A of the 1985 Act will be subject to annulment in 
pursuance of a resolution of the Scottish Parliament.  The negative resolution procedure is 
considered to offer an appropriate balance between, on the one hand, expedition and 
convenience and, on the other, the need for scrutiny for a provision of this nature. 
 
 
Part 2 – Floating charges 
 
Section 31 – Register of Floating Charges 
 
Powers conferred on:  Scottish Ministers 
Powers exercisable by:  Regulations 
Parliamentary procedures:  Negative resolution of the Scottish Parliament 
 
Provision 
 
76. Section 31 of the Bill provides for the setting up of the new Register of Floating 
Charges under the management of the Keeper of the Registers of Scotland.  The Keeper may 
under section 31(7) charge such fees for registration, inspection, or extraction of entries in the 
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Register as Scottish Ministers may be regulations prescribe.  Section 31(8) provides that 
Scottish Ministers may by regulations make provision as to the form and manner in which the 
Register is to be maintained.  
 
Reason for taking power 
 
77. Registers of Scotland maintain their public registers on a self-financing basis under 
section 9 of the Public Finance and Accountability (Scotland) Act 2000.  Fees for registration 
and information provision fees in the current registers are set by statutory instrument, and this 
approach is therefore proposed for the new Register.  Subject to the direction of Scottish 
Ministers, the development and maintenance costs of the proposed Register of Floating 
Charges should be met from fee income generated by the new register.  
  
78. Registers of Scotland will require to develop the proposed Register of Floating 
Charges.  The Scottish Executive considers that detailed questions to do with the form of the 
Register and manner in which it is to be kept are best left to subordinate legislation, as they 
will require adjustment from time to time.   
 
Choice of level of scrutiny 
 
79. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament.  The negative resolution procedure is considered to 
offer an appropriate balance between, on the one hand, expedition and convenience and, on 
the other hand, the need for scrutiny for provisions of this nature. 
 
Section 33 – Advance notice of floating charges 
 
Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
Provision 
 
80. Section 33 of the Bill makes provision for the registering of an advance notice of a 
floating charge.  Section 33(2) provides that any such notice will contain such particulars and 
be given in such form as Scottish Ministers may by regulations prescribe.   
 
Reason for taking power 
 
81. At present charges are ranked according to the date on which they are created.  This 
section allows an advance notice of a charge to be registered, and the effect of such a notice is 
that if the charge itself is registered within 21 days then it will rank from the date of the 
notice rather than the date of registration.  The Scottish Executive considers that taking the 
power will enable it to respond flexibly to changing circumstances and the form, particulars 
and manner of the advance notice can be adjusted if required. 
 
Choice of level of scrutiny 
 
82. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament.  The negative resolution procedure is considered to 
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offer an appropriate balance between, on the one hand, expedition and convenience and, on 
the other hand, the need for scrutiny for provisions of this nature. 
 
 
Part 3 – Enforcement 
 
Section 43 – Scottish Civil Enforcement Commission 
 
Power conferred on:  Scottish Ministers 
Power exercisable by:   Regulations 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
Provision 
 
83. Section 43(4) of the Bill provides that Scottish Ministers may by regulations confer, 
remove or modify functions of the Scottish Civil Enforcement Commission.  Such 
regulations may under section 43(5) transfer functions conferred on another person under 
another enactment, and make such modifications to the Bill or any other enactment which 
Scottish Ministers consider necessary or expedient in consequence of that transfer. 
 
Reason for taking power 
 
84. The Executive considers that a new public body should only be created where there is 
a clear need for the body, and no other suitable body is in place.  Those criteria are met for 
the Commission, but by the same token the Executive considers that the new body being 
created should be capable of taking on new functions.  This represents an efficient and 
effective use of public resources. 
 
85. No definite future functions have been identified, but the Executive is actively 
considering how best to provide for the care of crew stranded without support in an arrested 
ship.  The Commission could be given the function of providing for the crew, and recovering 
the costs. 
 
86.  In any event the Executive considers that this power will enable an extension in 
functions without the need to use scarce primary legislation.  For example, the Commission is 
expected to undertake a review of informal debt collection in Scotland.  It is possible that 
such a review may result in a recommendation that the Commission take a more direct role in 
regulating this area in some way.  Scottish Ministers would be able to use this power to give 
effect to such a recommendation. 
 
87. The power will enable transfer of existing or future functions of other persons, as well 
as adding entirely new functions.  In that event the power will enable amendment of any 
enactment.  No definite future transfer of functions has been identified, but this extension to 
the regulation making power would (for example) enable the name of the Commission and 
the transferee body to be changed in order to better reflect the new arrangements.  A change 
of name will often facilitate public understanding of a body’s role, which is of particular 
value in this complex and technical area. 
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88. The power to remove functions could be used to transfer a function in the Bill to some 
other more suitable person.  For example, the review of informal debt collection may 
conclude that this is a matter that should be dealt with elsewhere. 
 
Choice of level of scrutiny 
 
89. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament.  The negative resolution procedure is considered to 
offer an appropriate balance between, on the one hand, expedition and convenience and, on 
the other hand, the need for scrutiny for provisions of this nature.  The power does extend to 
amending other legislation but given the narrow scope of that extension the Executive still 
considers that negative resolution procedure strikes the right balance. 
 
Section 55 – Regulation of messengers of court 
 
Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
Provision 
 
90. Section 55(1) of the Bill provides that Scottish Ministers may by regulations add, 
remove or modify the functions of messengers of court. 
 
91.  Section 55(2) of the Bill provides that Scottish Ministers may by regulations: 

• prescribe the types of business associations which messengers of courts may form in 
order to carry out their functions; 

• provide for ownership, membership, management or control of those business 
associations; 

• prescribe conditions that must be satisfied by those business associations; and 
• provide for fees and charges of messengers of court. 

 
Reason for taking powers 
 
92. What is, or is not, a function of a messenger of court is important because this part of 
the Bill regulates official functions.  Other areas of lawful business activity are not official 
functions and are not regulated by the Bill, except to the extent that (say) something done 
elsewhere affects the suitability of a person to be or remain a court messenger.   
 
93. The Executive considers it appropriate therefore that the extent of official functions 
should be kept under review, and modifications made as needed from time to time.  It further 
considers that a process of review and continuous improvement is best dealt with in 
subordinate legislation. No definite future functions have been identified, but this power 
might be used (for example) to confer function relating to enforcement of criminal fines. 
 
94.  Messengers of court will be responsible for important public functions, and it is 
essential that they are in all respects properly organised and managed when carrying out those 
functions.  Indeed, the business activities of sheriff officers and messengers-at-arms are 
already partially regulated under the 1987 Act.  Section 75(1) of the 1987 Act provides that 
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the Court of Session may by Act of Sederunt regulate their “organisation”.  That power has 
been used to prohibit them from forming limited companies to carry out official functions, 
due to concerns about a potential conflict of interest between court officers and 
shareholders/directors. 
 
95.  The Executive considers that similar rules are needed for messengers of court, and 
that following the model of the 1987 Act those rules should be made in subordinate 
legislation.  It is anticipated for example that regulations made under this power will require 
that messengers of court may only form partnerships with other officers where the business is 
carrying out functions under the Bill.  Again, this will remove the potential conflict between 
court officers and other owners of the business.  It is anticipated that this rule will extend to 
limited liability partnerships, which will however be a permitted form of business 
organisation. 
 
96. It is anticipated that rules made under the powers in this section will deal with many 
other issues where present regulation is inadequate, or incomplete.  That will include, for 
example, provision dealing with record keeping, client accounts, and audits.  The intended 
regulations will therefore lead to improved security for client monies held by court messenger 
businesses. 
 
97. It is expected that regulations made under the powers in this section will be extensive.  
A draft has not been prepared as the Executive intends to work in partnership with key 
stakeholders in the existing professions.  A seminar was held in Dunblane in June 2005, and 
working groups will carry on the necessary ground work on an ad hoc basis.  The Executive 
expects that the regulations will impact on existing business organisations, as (for example) 
existing court officer partnerships have non-officer members.  The Executive intends 
therefore to prepare a regulatory impact assessment to support the regulations when they are 
made and subject to scrutiny.  
 
98. Regulations made under this section will not impact directly on the way messengers 
of court carry out ‘unofficial’ business.  They would for example be able to form limited 
companies for other types of business. 
 
Choice of level of scrutiny 
 
99. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament.  The negative resolution procedure is considered to 
offer an appropriate balance between, on the one hand, expedition and convenience and, on 
the other hand, the need for scrutiny for provisions of this nature. 

 
 19 
. 



 

Section 56 – Messengers of court’s professional association 
 
Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
Provision 
 
100. Section 56 of the Bill provides that Scottish Ministers by regulations must designate a 
professional association for messengers of court, and may make provision in relation the 
functions, constitution and procedures of that association.  
 
Reason for taking power 
 
101. There has recently been a lack of unity amongst sheriff officers and messenger-at-
arms despite being closely allied professions typically practising in the same businesses. The 
Executive therefore considers that messengers of court should  belong to a single professional 
association.  The new body will be able to speak with one voice on professional issues, and 
engage fully with the Commission as the new regulatory body. 
 
102. There must be a professional association in order for court messengers to be 
represented on the Commission as required by Schedule 2 to the Bill.  Regulations may then 
deal with the functions, constitution or procedures of the association.  The Executive intends 
to work in partnership with the sector to develop appropriate arrangements as discussed 
below. 
 
103. The intention is that, as with all matters relating to reform of the enforcement 
professions, the Executive will consult and engage with the existing professions (or the new 
profession) and all other parties with an interest including above all the Commission.  The 
Executive considers that this principle is so important in these circumstances that a 
requirement to consult should be stated on the face of the Bill. 
 
104. The emphasis on consultation and engagement has the effect that commencement of 
these provisions will raise tricky issues of timing.  Scottish Ministers must consult with the 
Commission before making regulations designating a professional association, but the 
Commission must include a member nominated by that professional association.  The 
Executive expects to resolve that paradox by using the ancillary powers in sections 201 and 
202 of the Bill as needed. 
 
Choice of level of scrutiny 
 
105. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament.  The negative resolution procedure is considered to 
offer an appropriate balance between, on the one hand, expedition and convenience and, on 
the other hand, the need for scrutiny for provisions of this nature. 
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Section 62 – Disciplinary committee’s powers 
 
Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
Provision 
 
106. Section 62 of the Bill sets out the powers of the Commission to deal with misconduct 
or criminal behaviour by a messenger of court.  Section 62(4)(c) provides that one such 
power is to make an order imposing a fine not exceeding level 4 on the standard scale, or any 
other sum prescribed by Scottish Ministers in regulations. 
 
Reason for taking power 
 
107. The Executive considers that it is appropriate to keep the level of fine under review, 
and to give Scottish Ministers a power to change that level if needed in order for the 
Commission to be able to properly regulate the conduct of messengers of court. 
 
Choice of level of scrutiny 
 
108. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament.  The negative resolution procedure is considered to 
offer an appropriate balance between, on the one hand, expedition and convenience and, on 
the other hand, the need for scrutiny for provisions of this nature. 
 
Section 64 – Appeals from decision under sections 52, 59 and 62 
 
Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 
 
Provision 
 
109. Section 64 of the Bill gives a right of appeal to the Court of Session to any person 
affected by a decision of the Commission to appoint a court messenger, or a decision of the 
disciplinary committee to suspend or discipline a court messenger.  Section 64(3) provides 
that the Court of Session may by Act of Sederunt prescribe the procedure in such an appeal. 
 
Reason for taking power 
   
110. The Court of Session may by Act of Sederunt regulate its own procedure.  The 
Executive therefore considers that it is appropriate to give the Court power to prescribe 
procedure in an appeal under section 64 of the Bill.  
 
Choice of level of scrutiny 
 
111. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
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approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 
 
Section 65 – Messenger of court’s actions void where messenger has interest 
 
Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
Provision 
 
112. Section 65 of the Bill provides that anything done by messenger of court in exercise 
of a prescribed function in relation to a matter in which the messenger has an interest is void.  
Section 65(6) defines “prescribed function” as meaning functions in the Bill, or functions in 
any other enactment which Scottish Ministers may by regulations specify for the purposes of 
this section. 
 
Reason for taking power 
 
113. Many enactments provide for sheriff officers and messengers of court to perform 
enforcement or citation functions, and indeed section 52(3) of the Bill provides that any 
function of such officers under a rule of law existing at commencement of that provision will 
transfer to messengers of court.  Those functions are intended to be “prescribed functions” for 
the purposes of this section. 
 
114. Other enactments will in due course confer enforcement or citation functions on 
messengers of court, and may indeed confer other functions.  The Executive considers that a 
view must be taken in relation to each such function as to whether there is a conflict of 
interest that must be covered by section 65 of the Bill.  If so, Scottish Ministers should be 
able to prescribe that function under this power. 
 
Choice of level of scrutiny 
 
115. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament.  The negative resolution procedure is considered to 
offer an appropriate balance between, on the one hand, expedition and convenience and, on 
the other hand, the need for scrutiny for provisions of this nature. 
 
116. Section 43(7) of the Bill introduces schedule 2 to the Bill, which makes further 
provision on the Commission. 
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Schedule 2, paragraph 20 – The Scottish Civil Enforcement Commission 
 
Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
Provision 
 
117. Paragraph 20 of schedule 2 to the Bill provides that Scottish Ministers may by 
regulations make such further provision about the structure and procedures of the 
Commission as they consider appropriate. 
 
Reason for taking power 
 
118. The Executive considers that both the Commission and Scottish Ministers should be 
able to review structures and procedures, and make any further provision as may be needed to 
enable the Commission to perform its functions in an effective manner.  It may, for example, 
be thought appropriate to specify the purpose and structure of other committees of the 
Commission in a similar way as is done by the Bill for the disciplinary committee.  The 
Executive considers that procedural matters of this kind should be dealt with by subordinate 
legislation. 
 
Choice of level of scrutiny 
 
119. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament.  The negative resolution procedure is considered to 
offer an appropriate balance between, on the one hand, expedition and convenience and, on 
the other hand, the need for scrutiny for provisions of this nature. 
 
 
Part 4 Chapter 2 - Attachment of land 
 
Section 70 – Land attachment 
 
Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
Provision 
 
120. Section 70 of the Bill creates the diligence known as land attachment.  Under section 
70(4) a land attachment has effect on the 28th day after registration of a notice in the property 
registers.  During that 28 day period it has effect as if it were an inhibition restricted to the 
land specified in land attachment  
 
121. Section 70(7) provides that Scottish Ministers may by regulations substitute another 
period for the 28 day period, and may in consequence of such a substitution make such 
amendment of enactments (including the Bill) as they think fit. 
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Reason for taking power 
   
122. The new diligence of land attachment will affect conveyancing and security law and 
practice.  If a land attachment had immediate effect it would become harder for people to buy 
and sell land and buildings in confidence.  In particular, a land attachment could be created in 
the ‘blind’ period in a conveyance between the dates of the interim report in the property 
registers search and the final report showing the buyer’s new title deed. 
 
123. A lot happens in that blind period: any loan is released by a secured lender, the price 
is paid to the seller, the buyer gets the conveyance, tax (stamp duty) is paid on the new title 
deed, and the title and security deeds are recorded or registered in the appropriate property 
register.   The buyer and lender need to be sure that nothing happens to the seller’s title 
between the dates the price is paid and the new deeds are safely registered.   
 
124. In practice this blind period is covered by a letter of obligation by the selling solicitor, 
who gives a personal guarantee that the final report in the property search will be clear.  The 
guarantee is subject to a condition that the seller will record their new title deed in the 
appropriate property register within a reasonable time.  What is reasonable varies according 
to circumstances.  At present it is taking longer than has been usual to get a conveyance 
stamped, and solicitors consider a 28 day condition in a letter of obligation to be reasonable. 
 
125. If a land attachment were created without notice in the blind period that would be a 
problem both for the buyer, the buyer’s lender, and the selling solicitor.  There will be much 
less of a problem if the seller is only inhibited in the blind period.  The attaching creditor’s 
right will only come first over the other interests if there is no binding contract for the 
conveyance.  The Executive considers therefore that it is fair to impose a waiting period 
before the land attachment is created. 
 
126. The question then is how long that waiting period should be.  In this matter the 
Executive must balance the attaching creditor’s interest in a quick and effective remedy, with 
the public interest in a smooth running conveyancing process.   The Executive considers that 
the right waiting period is one no shorter than the one conveyancing practitioners consider 
necessary.  Scottish Ministers should have power to vary the 28 day period as they think fit in 
order to ensure that the balance struck here properly reflects both professional views and 
changes in applicable law and practice.  
 
127. The Executive also considers that this issue engages a number of complex and 
technical areas of law, and that therefore any regulations made using this power should be 
able to amend either the Bill or any other enactment such as (say) the Land Registration 
(Scotland) Act 1979.  The Executive expects that the power would be used in this way to 
make any consequential changes to time limits in this and other legislation. 
 
Choice of level of scrutiny 
 
128. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament.  The negative resolution procedure is considered to 
offer an appropriate balance between, on the one hand, expedition and convenience and, on 
the other hand, the need for scrutiny for provisions of this nature. 
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Section 72 – Notice of land attachment 
 
Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 
 
Provision 
 
129. Section 72(1) of the Bill provides that the notice of land attachment to be registered in 
(or as nearly as may be in) the form prescribed by Act of Sederunt.  By virtue of subsection 
(5), the form of a certificate of service of such a notice may also be prescribed by Act of 
Sederunt. 
 
Reason for taking power 
   
130. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts or Court of Session, and rules can regulate the procedure in any diligence.  A land 
attachment may be in execution of a decree or equivalent of any court.  The Executive 
therefore considers that it is appropriate to give the Court power to prescribe the form for a 
notice of land attachment and for a certificate of service of such a notice.  The Court will, for 
example, be able to use this power to ensure that the form reflects the different procedures in 
the Supreme Court and other courts as they develop and change over time. 
 
Choice of level of scrutiny 
 
131. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 
 
Section 77– Acquisition of right to register notice of land attachment 
 
Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 
 
Provision 
 
132. Section 77(2) of the Bill provides a mechanism whereby a person who acquires a right 
to complete a pending land attachment can give effect to that right by registering a notice to 
that effect in the appropriate property register and the register of inhibitions.  Section 77(3) 
provides that the notice must be in (or as nearly as may be in) the form prescribed by Act of 
Sederunt.  
 
Reason for taking power 
   
133. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts or Court of Session, and rules can regulate the procedure in any diligence.  A land 
attachment may be in execution of a decree or equivalent of any court.  The Executive 
therefore considers that it is appropriate to give the Court power to prescribe this form.  The 
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Court will, for example, be able to use this power to ensure that the form reflects the different 
procedures in the Supreme Court and other courts as they develop and change over time. 
 
Choice of level of scrutiny 
 
134. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 
 
Section 79 – Effect of debtor’s death after land attachment 
 
Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 
 
Provision 
 
135. Section 79 of the Bill provides that where a debtor dies after a land attachment has 
been created then the land attachment will continue to have effect.  Section 79(2) provides 
that the Court of Session may by Act of Sederunt provide for the operation of this Chapter of 
the Bill in such circumstances.  
 
Reason for taking power 
   
136. The creditor in a land attachment where the debtor has died will be able to complete 
the diligence.  This chapter provides for various notices to be served on the debtor but that 
will no longer be possible, and further provision is needed in order to prevent the creditor’s 
rights being frustrated.  The Executive considers that the Court of Session is best placed to 
review and regulate such procedural matters, particularly given the wide range of legal issues 
that arise on a death.  The Court could, for example, provide for service of notices on any 
executor or on next-of-kin. The Court will be able to use this power to ensure that 
enforcement of a land attachment after a debtor’s death reflects the different procedures in the 
Supreme Court and other courts as they develop and change over time.  
 
Choice of level of scrutiny 
 
137. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 
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Section 80 – Caveat by purchaser under missives 
 
Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 
 
Provision 
 
138. Section 80 of the Bill provides that a person, who has entered into a contract to 
purchase land or buildings from a debtor, may where ownership has not been transferred 
register a caveat in the appropriate property register so that they receive notice of a sale 
application.  Section 80(2) provides that the caveat shall be in (or as nearly as may be in) the 
form prescribed by Act of Sederunt. 
 
Reason for taking power 
   
139. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts or Court of Session, and rules can regulate the procedure in any diligence.  A land 
attachment may be in execution of a decree or equivalent of any court.  The Executive 
therefore considers that it is appropriate to give the Court power to prescribe this form. 
 
Choice of level of scrutiny 
 
140. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 
 
Section 81– Application for warrant to sell attached land 
 
Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
Provision 
 
141. Section 81 of the Bill provides the procedure by which a creditor may apply to the 
sheriff for a warrant for sale of attached land. 
 
142.  Section 81(1) provides that a creditor may apply for a warrant of sale of attached land 
where, amongst other factors, the debt secured by the attachment exceeds the “prescribed 
sum”.  Section 81(2) provides that the prescribed sum is £1500 or such other sum prescribed 
by Scottish Ministers by regulations.  
 
143. Section 81(4) sets out the categories of persons on whom an application for warrant 
must be intimated.  Section 81(4)(f) provides that the last such category is any other person 
belonging to a class of persons prescribed by Scottish Ministers by regulations. 
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Reason for taking powers 
   
144. Fixing a minimum level of debt for the purpose of an application for warrant of sale is 
an important debtor protection. Keeping that level under review is important if it is to stay as 
an effective protection, particularly where land attachment will be one of a number of tools 
available to creditors including sequestration.  The Executive considers therefore that Scottish 
Ministers should have power to vary the prescribed sum under this section.  It may, for 
example, be appropriate to increase the minimum level to reflect any change in the 
sequestration debt threshold. 
 
145. An application for a warrant for sale is a significant step, and various persons should 
be aware of it if only so that they can take any steps available to them to protect their 
interests.  This is a further matter that the Executive considers should be kept under review.  It 
may be, for example, that experience will show that it is appropriate to intimate the 
application to dependents of the debtor who are not then occupying an attached home.   
 
146. The question of who does, and does not, receive intimation is a procedural matter 
appropriately dealt with in subordinate legislation.  However, in this particular case it may be 
a matter strongly linked to substantive rights.  The Executive considers therefore that Scottish 
Ministers should have power to specify other classes of persons on whom intimation should 
be made. 
 
Choice of level of scrutiny 
 
147. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament.  The negative resolution procedure is considered to 
offer an appropriate balance between, on the one hand, expedition and convenience and, on 
the other hand, the need for scrutiny for provisions of this nature. 
 
Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 
 
Provision 
 
148. Section 81(3) provides that an application for warrant for sale shall be in (or as nearly 
as may be in) the form prescribed by Act of Sederunt.  Section 81(3)(c) sets out the 
documents that must accompany an application when it is sent to the sheriff, and section 
81(3)(c)(v) provides that those documents shall include any other document prescribed by 
Act of Sederunt.  
 
Reason for taking power 
   
149. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts, and rules can regulate the procedure in any diligence. The Executive therefore 
considers that it is appropriate to give the Court power to prescribe the form of application for 
a warrant for sale, and if considers it appropriate to require that any other document that may 
assist the court shall accompany the application.  The Court will, for example, be able to use 
this power to ensure that the form reflects the different procedures in the sheriff courts as they 
develop and change over time 
 
 28 
. 



 

 
Choice of level of scrutiny 
 
150. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 
 
Section 86 – Full hearing on application for warrant of sale 
 
Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
Provision 
 
151. Section 86 of the Bill provides for the full hearing on an application for a warrant for 
sale.  Section 86(5) provides that the sheriff must make an order refusing the application for 
warrant if satisfied that any ground set out in section 86(6) applies in that case.  Section 
86(6)(g) provides that the last such ground is that if the attached land or any part of it were 
sold the likely net proceeds would not exceed the sum mentioned section 86(7). 
 
152. Section 86(7) sets out how the minimum likely net proceeds threshold is to be 
calculated.  It is the aggregate of the expenses of attachment, and the lesser of: 

• £500; and 
• 10% of the lesser of the original or current sum due under the charge for payment that 

came before the attachment (see section 70(6) of the Bill). 
 
Scottish Ministers may by regulations prescribe some other sum or percentage in substitution 
for the £500 or 10% figures set out in section 86(7). 
 
Reason for taking power 
   
153. Fixing a threshold for the minimum likely net proceeds to be realised from a 
requested sale of attached land is an important debtor protection. Keeping that level under 
review is therefore important if the intended protection is to remain effective over time.  The 
Executive considers therefore that Scottish Ministers should have power to vary the 
prescribed sum and prescribed percentage under this section. 
 
Choice of level of scrutiny 
 
154. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament.  The negative resolution procedure is considered to 
offer an appropriate balance between, on the one hand, expedition and convenience and, on 
the other hand, the need for scrutiny for provisions of this nature. 
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Section 95 – Termination of debtor’s right to occupy land 
 
Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 
 
Provision 
 
155. Section 95 of the Bill provides that where the sheriff grants warrant for sale, the 
creditor may serve 7 days notice on the debtor or any other person entitled to occupy the land, 
terminating the right of the debtor (or other person) to occupy that land.  The creditor may 
then register a certificate of such service in the appropriate property register.  Section 95(2) 
and (4) provide that the notice and certificate shall be in (or as nearly as may be in) the form 
prescribed by Act of Sederunt.   
   
Reason for taking power 
   
156. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts, and rules can regulate the procedure in any diligence. The Executive therefore 
considers that it is appropriate to give the Court power to prescribe the forms of notice 
(effectively notice to quit) and certificate of service.  The Court will, for example, be able to 
use this power to ensure that the form reflects the different procedures in the sheriff court as 
they develop and change over time. 
 
Choice of level of scrutiny 
 
157. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 
 
Section 97 – Appointed person 
 
Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 
 
Provision 
 
158. Section 97 of the Bill provides for a suitable independent person, such as a solicitor or 
messenger of court, to be appointed to carry through the sale or realisation of attached land. 
Section 97(2) provides that the appointed person shall before acting lodge with the Court a 
bond of caution for such amount as may be prescribed by Act of Sederunt. 
 
Reason for taking power 
   
159. The appointed person will be responsible for money belonging to other persons, 
perhaps a great deal of money.  In such cases the law often requires the responsible person to 
provide security for the third parties against losses caused by misfortune or (in rare cases) 
dishonesty.  For example, an executor who asks the court for permission to deal with a dead 
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person’s estate (confirmation) must provide security for the claims of the beneficiaries against 
the estate.  This is done by lodging a bond of caution which is a guarantee of payment by a 
third party, usually given by an insurance company in exchange for a premium. 
 
160. The Executive considers that the appointed person should also need to give security 
by lodging a bond of caution with the court.  The amount of security that is needed will vary 
from case to case.  If it is too low then the persons with a claim to the sale price are put at 
unnecessary risk.  If it is too high then unnecessary additional costs will need to be paid by 
the debtor.  The Executive therefore considers that this is a matter which should be left to 
Court of Session to determine and thereafter keep under review, perhaps by providing a 
sliding scale based on the expected net free proceeds of the attached land.  
 
Choice of level of scrutiny 
 
161. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 
 
Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
Provision 
 
162. Section 97(8) of the Bill provides that Scottish Ministers may by regulations confer 
on, remove from, or modify the functions of an appointed person.  
 
Reason for taking power 
   
163. The appointment of an independent person to carry through a sale or realisation is an 
important protection for a debtor faced with a compulsory sale of land.  It also offers some 
comfort to the creditor.  The appointed person has their first responsibility to the court rather 
than any of the creditors, the debtor or other interested person such as a secured lender. 
 
164. What is, or is not, a function of an independent person is important because it impacts 
on the rights of other persons.  Section 97 sets out the essential activities of the appointed 
person, but this is an area the Executive intends to keep under review.  It may be necessary or 
expedient to modify the functions of the appointed person, say by providing that the 
appointed person does not need to advertise the sale in all circumstances.  The Executive 
considers that Scottish Ministers should therefore have power to make needed changes by 
regulations under this section.  
 
Choice of level of scrutiny 
 
165. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament.  The negative resolution procedure is considered to 
offer an appropriate balance between, on the one hand, expedition and convenience and, on 
the other hand, the need for scrutiny for provisions of this nature. 
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Section 100 – Title of purchaser not to be affected by certain irregularities 
 
Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 
 
Provision 
 
166. Section 100 of the Bill provides that the title of a buyer in good faith of attached land 
will be good even where the attachment proves to be irregular or to have ceased to have 
effect, where the appointed person grants a certificate in (or as nearly as may be in) the form 
prescribed by Act of Sederunt that the attachment was regularly executed. 
 
Reason for taking power 
   
167. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts, and rules can regulate the procedure in any diligence. The Executive therefore 
considers that it is appropriate to give the Court power to prescribe the form certifying that 
the land attachment was regularly executed.  The Court will, for example, be able to use this 
power to ensure that the form reflects the different procedures in the sheriff courts as they 
develop and change over time. 
 
Choice of level of scrutiny 
 
168. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 
 
Section 102 – Report of sale 
 
Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 
 
Provision 
 
169. Section 102 of the Bill provides that where attached land is sold the appointed person 
must lodge a report of the sale with the court by 28 days after the price is paid.  Section 
102(2) provides that the report must be in (or as nearly as may be in) the form prescribed by 
Act of Sederunt. 
 
Reason for taking power 
   
170. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts, and rules can regulate the procedure in any diligence. The Executive therefore 
considers that it is appropriate to give the Court power to prescribe the form of the report of 
sale.  The Court will, for example, be able to use this power to ensure that the form reflects 
the different procedures in the sheriff court as they develop and change over time. 
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Choice of level of scrutiny 
 
171. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 
 
Section 103 – Audit of report of sale 
 
Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 
 
Provision 
 
172. Section 103(1) provides for the Auditor of Court to audit the report of sale, and submit 
a further report to the sheriff.  Section 103(4) provides that both the report of sale under 
section 102 of the Bill and the auditor’s report under this section must be retained by the 
sheriff clerk for such period as may be prescribed by Act of Sederunt. 
 
Reason for taking power 
   
173. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts, and rules can regulate the procedure in any diligence. The period in which documents 
should be kept by the sheriff court is an administrative matter best determined as seems fit 
from time to time to the Court of Session.  The Executive therefore considers that it is 
appropriate to give the Court power to prescribe this period. 
 
Choice of level of scrutiny 
 
174. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 
 
Power conferred on:  Scottish Ministers 
Power exercisable by:  Order 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
Provision 
 
175. Section 103(4) of the Bill provides that the report of sale and the audit report will be 
available for inspection by any interested person for such fee as may be prescribed by 
Scottish Ministers in an order under section 2 of the Court of Law Fees (Scotland) Act 1895 
(“the 1895 Act”).   
 
Reason for taking power 
   
176. The process of a land attachment is approved and supervised (through the appointed 
person) by the court.  It is therefore a matter of public record, and any member of the public 
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should be able to inspect official reports lodged with the sheriff.  It is usual to charge a 
modest inspection fee, and the Executive considers therefore that Scottish Ministers should 
be able to fix and review a fee for this right of inspection.  This should be done by extending 
the existing enabling power in section 2 of the 1895 Act.  
 
Choice of level of scrutiny 
 
177. An order made under this section will, by virtue of section 2(4) of the 1895 Act, be a 
statutory instrument subject to annulment in pursuance of a resolution of the Scottish 
Parliament.  The negative resolution procedure is considered to offer an appropriate balance 
between, on the one hand, expedition and convenience and, on the other hand, the need for 
scrutiny for provisions of this nature. 
 
Section 106 – Foreclosure 
 
Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 
 
Provision 
 
178. Section 106 of the Bill provides for the appointed person to be able to apply for 
foreclosure of attached property which has not sold, or has sold for an inadequate price. 
 
179. Section 106(2) provides that the application for a decree of foreclosure shall be in (or 
as nearly as may be in) the form prescribed by Act of Sederunt. 
 
180.  Section 106(7)(b) provides that where appropriate the appointed person may certify 
in (or as nearly as may be in) the form prescribed by Act of Sederunt that land has as required 
by the court been re-advertised at a reserve price but remains unsold. 
 
181.  Section 106(8)(a) provides that any decree of foreclosure shall be in (or as nearly as 
may be in) the form prescribed by Act of Sederunt.  
 
Reason for taking power 
   
182. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts, and rules can regulate the procedure in any diligence. The Executive therefore 
considers that it is appropriate to give the Court power to prescribe the forms of application, 
certificate and decree required under this section.   
 
Choice of level of scrutiny 
 
183. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 
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Section 109 – Expenses of land attachment 
 
Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
Provision 
 
184. Section 109 of the Bill provides that the expenses incurred by the creditor in 
executing a land attachment will be chargeable against the debtor.  The costs of applications 
made in respect of an attachment will in principle be borne by the parties making or opposing 
them. 
 
185.  Section 109(5), however, provides that the sheriff if satisfied that the debtor has 
objected to a warrant for sale or decree of foreclosure on frivolous grounds may award 
expenses against the debtor not exceeding an amount prescribed by Scottish Ministers by 
regulations. 
 
Reason for taking power 
   
186. The Executive considers that a diligence in execution such as a land attachment 
should not be delayed unduly, and therefore that debtors should be deterred from making 
frivolous applications. They should not, of course, be deterred from making applications that 
are on the face of it reasonable or proportionate. 
 
187. The Executive considers that the best way to balance those two factors is to give the 
court the power to do justice between the parties by making an order for costs against a 
debtor who frivolously opposes a sale or foreclosure.  The amount of costs should be kept 
under review, and adjusted as needed in order to ensure that the potential award by the sheriff 
is neither too high nor too low. 
 
188. The Executive considers that this is a matter best determined by subordinate 
legislation made at commencement, and adjusted as needs be thereafter.  Scottish Ministers 
should therefore have power to fix a maximum award of expenses by regulations made under 
this section. 
 
Choice of level of scrutiny 
 
189. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament.  The negative resolution procedure is considered to 
offer an appropriate balance between, on the one hand, expedition and convenience and, on 
the other hand, the need for scrutiny for provisions of this nature. 
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Section 111 – Discharge 
 
Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 
 
Provision 
 
190. Section 111 of the Bill provides for the formal discharge of land attachment, and if 
desired for registration of that discharge in the appropriate property register.  Section 111(4) 
provides that any such discharge shall be in (or as nearly as may be in) the form prescribed by 
Act of Sederunt. 
 
Reason for taking power 
   
191. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts or Court of Session, and rules can regulate the procedure in any diligence.  A land 
attachment may be in execution of a decree or equivalent of any court.  The Executive 
therefore considers that it is appropriate to give the Court power to prescribe this form. 
 
Choice of level of scrutiny 
 
192. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 
 
Section 112 – Recall and restriction of land attachment 
 
Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 
 
Provision 
 
193. Section 112 of the Bill provides for the recall or restriction of a land attachment, and 
if desired for registration of that recall or restriction in the appropriate property register.  
 
194. Section 111(2)(a) provides that the application for recall or restriction shall be in (or 
as nearly as may be in) the form prescribed by Act of Sederunt.   
 
195.  Section 111(5) provides that any such recall or restriction shall be in (or as nearly as 
may be in) the form prescribed by Act of Sederunt. 
 
Reason for taking power 
   
196. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts or Court of Session, and rules can regulate the procedure in any diligence.  A land 
attachment may be in execution of a decree or equivalent of any court.  The Executive 
therefore considers that it is appropriate to give the Court power to prescribe these forms. 
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Choice of level of scrutiny 
 
197. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 
 
Section 113 – Duration of land attachment 
 
Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 
 
Provision 
 
198. Section 113 provides that a land attachment will cease to be in force after 5 years have 
expired from the date on which the notice of land attachment is registered, but that the 
creditor may extend the attachment for a further period of 5 years.  To do so the creditor must 
register in the appropriate property register a notice of extension in (or as nearly as may be 
in) the form prescribed by Act of Sederunt. 
 
Reason for taking power 
   
199. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts or Court of Session, and rules can regulate the procedure in any diligence.  A land 
attachment may be in execution of a decree or equivalent of any court.  The Executive 
therefore considers that it is appropriate to give the Court power to prescribe these forms. 
 
Choice of level of scrutiny 
 
200. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 
 
Section 116 – Interpretation 
 
Power conferred on:  Scottish Ministers 
Power exercisable by:  Order 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
Provision 
 
201. Section 116 of the Bill provides defines “decree” and “document of debt” for the 
purpose of setting out what authorises the diligence of money attachment.  Section 116(3) 
provides that Scottish Ministers may by order modify those definitions by adding or 
removing types of decree or document, or varying their descriptions. 
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Reason for taking power 
 
202. The Executive considers that this enabling power has the main function of enabling 
Scottish Ministers to determine what kind of document authorises money attachment.  It 
could be used to modify technical definitions to take account of changes in law and practice. 
 
203. The Executive considers that it is important to keep under review the extent to which 
different procedures authorise different diligences.  For example, a summary warrant 
authorises money attachment but not land attachment.  It may be appropriate in the future to 
change what is and is not authority for any diligence, say because of a change in the way in 
which public creditors apply for summary warrants.   
 
204. If change is needed then the Executive considers that Scottish Ministers should be 
able to review all diligences and adjust the levels of authorisation in a coherent way.  The 
Executive also considers that it should not be necessary to wait for a suitable opportunity in 
primary legislation, and therefore that subordinate legislation is the best fit for the purpose.  
This use of an enabling power follows the model approved by Parliament in respect of 
attachment under the Debt Arrangement and Attachment (Scotland) Act 2002 (the “2002 
Act”).  
 
Choice of level of scrutiny 
 
205. Such an order will be subject to annulment in pursuance of a resolution of the Scottish 
Parliament. The negative resolution procedure is considered to offer an appropriate balance 
between, on the one hand, expedition and convenience and, on the other, the need for scrutiny 
for a provision of this nature. 
 
 
Part 4 Chapter 3 – Residual attachment 
 
Section 117 – Residual attachment 
 
Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
Provision 
 
206. Section 117 of the Bill provides that there is to be a form of diligence over property of 
a debtor to be known as residual attachment.  Under section 117(2) residual attachment may 
only be used to attach property of such description or class as may be specified by Scottish 
Ministers by regulations. 
 
207. Section 117(6) provides that the regulations may vary the description of, or remove 
property of such description or class, from the property which may be attached by residual 
attachment. 
 
208. Section 117(7) provides that the regulations may make further provision in the case of 
any particular description or class about the: 
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• content and effect of an application for a residual attachment order; 
• effect of a residual attachment order; 
• content and effect of an application for a satisfaction order; 
• effect of a satisfaction order, including such matters as the method of realisation of 

attached property; 
• powers of the court; and 
• termination of a residual attachment. 

 
Reason for taking power 
   
209. The Executive considers that the best way to deliver an effective residual diligence is 
to create the minimum necessary legal framework in the Bill, and then to develop a scheme 
tailored to the particular requirements of each particular class or description of property 
amenable to this diligence: that is property that is transferable, and not attachable by (or 
exempt from) any other diligence. 
 
210. The Executive considered two other ways in which to deliver a scheme for each class 
or description of property amenable to residual attachment: 

• specifying a full mechanism for attachment and realisation on the face of the Bill; and 
• leaving it to the courts to develop a full mechanism on an ‘ad hoc’ basis. 

 
211. The advantage of specifying full schemes on the face of the Bill is that all the relevant 
law will appear in one place, and indeed be subject to detailed scrutiny and debate.  The 
Income and Corporation Taxes Act 1988 provides an example of how the Bill might have 
been developed to provide a full mechanism for each class or description of property.  Parts 
XIII and XIV of that Act include Chapters dealing with: 

• intellectual property; 
• life policies; 
• life annuities; 
• pension schemes; and  
• retirement annuities. 

 
These are some of the types of property that may be amenable to residual attachment.  The 
two parts together run to some 140 sections, and of course include subordinate legislation 
powers at appropriate places. 
 
212. The main disadvantages of this approach are complexity, and the difficulty of 
reviewing primary legislation.  Tax legislation may be amended annually by the UK 
Parliament.  The Bill, already large and complex, would have become significantly larger if a 
similar approach to that taken by the 1988 Act were followed here.  This would have been out 
of proportion to the importance of residual attachment in an overall reform of the Scots law 
of diligence.  It would also have led to a lot of procedural provisions appearing on the face of 
the Bill, arguably without a proper need.  The Executive decided therefore that the primary 
legislation approach could not be justified as a proper use of legislative time. 
 
213. The next possible approach would have been to give the court broad powers to create 
the mechanisms needed to attach and realise property of any particular kind.  The advantages 
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of this are that development would be demand led, and that the courts would bring 
considerable skills and experience to a potentially difficult task. 
 
214. The Executive considers however that this approach has too many disadvantages to be 
a suitable approach.  In particular, the courts: 

• would be diverted from other (possibly more important) business: 
• are not always able to deliver consistency, which would be desirable; and  
• can’t make substantive law, and may run into an unexpected difficulty that could only 

be resolved by Parliament at some unknown future date. 
 
215. The approach adopted of making attachment of any particular class or description of 
property dependent on ‘enabling’ regulations has the advantages that: 

• schemes can be developed in the order which best matches demand for a remedy; 
• the Executive can work with stakeholders and experts to fine tune draft regulations 

before they are made; 
• detailed procedural provisions will not appear on the face of the Bill; and 
• a scheme once in place can be kept under review and amended readily should that 

prove necessary. 
 
Choice of level of scrutiny 
 
216. The Executive considered whether or not these regulations should be subject to 
affirmative procedure, but considers that the key policy issue here is whether or not there 
should be residual attachment of broad scope. If that is agreed then the regulations will deal 
with the kind of ancillary and procedural issues relevant to each class or description of 
property that are appropriately scrutinised under negative resolution procedure.  
 
Section 118 – Application for residual attachment order 
 
Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 
 
Provision 
 
217. Section 118 of the Bill provides that a qualifying creditor may apply to the Court of 
Session or a sheriff court for a residual attachment order.  Section 118(2) provides that any 
application shall be in (or as nearly as may be in) the form prescribed by Act of Sederunt. 
 
Reason for taking power 
   
218. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts or Court of Session, and rules can regulate the procedure in any diligence.  A residual 
attachment may be in execution of a decree or equivalent of any court, and the application for 
an order may be made to any court.  The Executive therefore considers that it is appropriate 
to give the Court power to prescribe this application form.  The Court will, for example, be 
able to use this power to ensure that the form reflects the different procedures in the Supreme 
Court and other courts as they develop and change over time. 
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Choice of level of scrutiny 
 
219. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 
 
Section 121 – Schedule of residual attachment 
 
Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 
 
Provision 
 
220. Section 121 of the Bill provides that where a residual attachment order is granted the 
creditor may serve a schedule of attachment on the debtor and other appropriate person. 
Section 121(2) provides that any application shall be in (or as nearly as may be in) the form 
prescribed by Act of Sederunt. 
 
Reason for taking power 
   
221. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts or Court of Session, and rules can regulate the procedure in any diligence. The 
Executive therefore considers that it is appropriate to give the Court power to prescribe this 
schedule of attachment in the same way as for the application form. 
 
Choice of level of scrutiny 
 
222. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 
 
Section 123 – Application for satisfaction order 
 
Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 
 
Provision 
 
223. Section 123 of the Bill provides that where a residual attachment is in effect the 
creditor may apply to the court for a satisfaction order enabling realisation of the attached 
property to pay the debt.  Section 123(2)(a) provides that any application shall be in (or as 
nearly as may be in) the form prescribed by Act of Sederunt, and section 123(2)(d)(ii) 
provides that the application shall be accompanied by any document prescribed by Act of 
Sederunt. 
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Reason for taking power 
   
224. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts or Court of Session, and rules can regulate the procedure in any diligence. The 
Executive therefore considers that it is appropriate to give the Court power to prescribe the 
form of application for a satisfaction order, and to consider and provide as needed for the 
lodging of any document the court may need in order to fully consider the issues before it. 
The Court will, for example, be able to use this power to ensure that the form reflects the 
different procedures in the Supreme Court and other courts as they develop and change over 
time. 
 
Choice of level of scrutiny 
 
225. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 
 
Section 128 – Recall 
 
Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 
 
Provision 
 
226. Section 128 of the Bill provides for the recall or restriction of a residual attachment. 
Section 128(2)(a) provides that the application for recall or restriction shall be in (or as nearly 
as may be in) the form prescribed by Act of Sederunt.   
 
227.  Section 128(5) provides that any such recall or restriction shall be in (or as nearly as 
may be in) the form prescribed by Act of Sederunt. 
 
Reason for taking power 
   
228. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts or Court of Session, and rules can regulate the procedure in any diligence.  A residual 
attachment may be in execution of a decree or equivalent of any court, and be considered by 
any court.  The Executive therefore considers that it is appropriate to give the Court of 
Session power to prescribe these forms. 
 
Choice of level of scrutiny 
 
229. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 
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Section 130 – Effect of death of debtor 
 
Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 
 
Provision 
 
230. Section 130 of the Bill provides for the effect of the death of the debtor, and in 
particular that where a debtor dies after a residual attachment has been created then the 
residual attachment will continue to have effect.  Section 130(3) provides that the Court of 
Session may by Act of Sederunt provide for the operation of this Chapter of the Bill in such 
circumstances.  
 
Reason for taking power 
   
231. The creditor in a residual attachment where the debtor has died will be able to 
complete the diligence.  This chapter provides, for example, for various notices to be served 
on the debtor.  That will no longer be possible where the debtor has died, and further 
provision is needed in order to prevent the creditor’s rights being frustrated.  
  
232. The Executive considers that the Court of Session is best placed to review and 
regulate such procedural matters, particularly given the wide range of legal issues that arise 
on a death.  The Court could, for example, provide for service of notices on any executor or 
on next-of-kin. The Court will be able to use this power to ensure that enforcement of a 
residual attachment after a debtor’s death reflects the different procedures in the Supreme 
Court and other courts as they develop and change over time.  
 
Choice of level of scrutiny 
 
233. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 
 
Section 131  – Expenses of residual attachment 
 
Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
Provision 
 
234. Section 131 of the Bill provides that the expenses incurred by the creditor in 
executing a residual attachment will be chargeable against the debtor.  The costs of 
applications made in respect of an attachment will in principle be borne by the parties making 
or opposing them. 
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235.  Section 109(5), however, provides that the sheriff if satisfied that the debtor has 
objected to a satisfaction order on frivolous grounds may award expenses against the debtor 
not exceeding an amount prescribed by Scottish Ministers by regulations. 
 
Reason for taking power 
   
236. The Executive considers that a diligence in execution such as a residual attachment 
should not be unduly delayed, and therefore that debtors should be deterred from making a 
frivolous application. They should not, of course, be deterred from making an application that 
is on the face of it reasonable or proportionate. 
 
237. The Executive considers that the best way to balance those two factors is to give the 
court the power to do justice between the parties by making an order for costs against a 
debtor who frivolously opposes a sale or foreclosure.  The amount of costs should be kept 
under review, and adjusted as needed in order to ensure that the potential award by the sheriff 
is neither too high nor too low. 
 
238. The Executive considers that this is a matter best determined by subordinate 
legislation made at commencement, and adjusted as needs be thereafter.  Scottish Ministers 
should therefore have power to fix a maximum award of expenses by regulations made under 
this section. 
 
Choice of level of scrutiny 
 
239. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament.  The negative resolution procedure is considered to 
offer an appropriate balance between, on the one hand, expedition and convenience and, on 
the other hand, the need for scrutiny for provisions of this nature. 
 
Section 133 – Interpretation 
 
Power conferred on:  Scottish Ministers 
Power exercisable by:  Order 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
Provision 
 
240. Section 133 of the Bill provides defines “decree” and “document of debt” for the 
purpose of setting out what authorises the diligence of money attachment.  Section 133(2) 
provides that Scottish Ministers may by order modify those definitions by adding or 
removing types of decree or document, or varying their descriptions. 
 
Reason for taking power 
 
241. The Executive considers that this enabling power has the main function of enabling 
Scottish Ministers to determine what kind of document authorises money attachment.  It 
could be used to modify technical definitions to take account of changes in law and practice. 
 
242. The Executive considers that it is important to keep under review the extent to which 
different procedures authorise different diligences.  For example, a summary warrant 
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authorises money attachment but not residual attachment.  It may be appropriate in the future 
to change what is and is not authority for any diligence, say because of a change in the way in 
which public creditors apply for summary warrants.   
 
243. If change is needed then the Executive considers that Scottish Ministers should be 
able to review all diligences and adjust the levels of authorisation in a coherent way.  The 
Executive also considers that it should not be necessary to wait for a suitable opportunity in 
primary legislation, and therefore that subordinate legislation is the best fit for the purpose.  
This use of an enabling power follows the model approved by Parliament in respect of 
attachment under the 2002 Act.  
 
Choice of level of scrutiny 
 
244. Such an order will be subject to annulment in pursuance of a resolution of the Scottish 
Parliament. The negative resolution procedure is considered to offer an appropriate balance 
between, on the one hand, expedition and convenience and, on the other, the need for scrutiny 
for a provision of this nature. 
 
 
Part 5 – Inhibition 
 
245. Part 5 of the Bill amongst other reforms introduces new sections into the Titles to 
Land Consolidation (Scotland) Act 1868 (“the 1868 Act”).  
  
246. Section 151 of the Bill introduces a new section 159B of the 1868 Act which provides 
that references to “prescribed” in that Act means a statutory instrument in which Scottish 
Ministers make regulations subject to negative resolution procedure. 
 
Section 134 – Certain decrees and documents of debt to authorise inhibition without 
need for letters of inhibition 
 
Power conferred on:  Scottish Ministers 
Power exercisable by:  Order 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
Provision 
 
247. Section 134 of the Bill provides that inhibition is competent to enforce payment of a 
decree or document of debt.  Section 134(8) defines “decree” and “document of debt” by 
reference to the interpretation provision in section 199 of the Bill.  Section 134(9) provides 
that Scottish Ministers may by order modify those definitions for the purpose of this Part by 
adding or removing types of decree or document, or varying their descriptions. 
 
Reason for taking power 
 
248. The Executive considers that this enabling power has the main function of enabling 
Scottish Ministers to determine what kind of document authorises inhibition.  It could be used 
to modify technical definitions to take account of changes in law and practice. 
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249. The Executive also considers that it is important to keep under review the extent to 
which different procedures authorise different diligences.  For example, a summary warrant 
authorises earnings arrestment but not inhibition.  It may be appropriate in the future to 
change what is and is not authority for any diligence, say because of a change in the way in 
which public creditors apply for summary warrants.   
 
250. If change is needed then the Executive considers that Scottish Ministers should be 
able to review all diligences and adjust the levels of authorisation in a coherent way.  The 
Executive also considers that it should not be necessary to wait for a suitable opportunity in 
primary legislation, and therefore that subordinate legislation is the best fit for the purpose.  
This use of an enabling power follows the model approved by Parliament in respect of 
attachment under the 2002 Act.  
 
Choice of level of scrutiny 
 
251. Such an order will be subject to annulment in pursuance of a resolution of the Scottish 
Parliament. The negative resolution procedure is considered to offer an appropriate balance 
between, on the one hand, expedition and convenience and, on the other, the need for scrutiny 
for a provision of this nature. 
 
Section 135 – Registration of inhibition 
 
Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
Provision 
 
252. Section 135 of the Bill provides that an inhibition is registered only by registering the 
schedule and certificate of inhibition in the Register of Inhibitions.  Section 135(3) provides 
that the schedule and certificate must be in the form prescribed by the Scottish Ministers by 
regulations. 
 
Reason for taking power 
 
253. The Court of Session may by Act of Sederunt regulate the procedure in any diligence.  
In most cases it would be appropriate to give the Court power to prescribe the form of the 
schedule and certificate to be registered under this section.  The Executive however considers 
that this is a special case, and that the form used should be consistent across all courts and all 
forms of procedure.  That being so the power should be exercised by Scottish Ministers rather 
than the courts.  It is still appropriate for procedural matters such as this to be dealt with in 
subordinate legislation. 
 
Choice of level of scrutiny 
 
254. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament. The negative resolution procedure is considered to offer 
an appropriate balance between, on the one hand, expedition and convenience and, on the 
other, the need for scrutiny for a provision of this nature. 
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255. Section 136 of the Bill substitutes a new section 155 for the 1868 Act. 
 
Section 155 of the 1868 Act – Date on which inhibition takes effect 
 
Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
Provision 
 
256. Section 155 of the 1868 Act as substituted provides that an inhibition has effect when 
it is registered in the Register of Inhibitions, unless a notice of inhibition is registered and the 
inhibition served on the debtor within 21 days in which case it has effect from the date of the 
notice.  Section 155(4) provides that the notice shall be in (or as nearly as may be in) the form 
prescribed by Scottish Ministers by regulations. 
 
Reason for taking power 
 
257. The reasons for seeking this power are the same as those set out above for the similar 
power in section 135 of the Bill.  It is appropriate for procedural matters such as this to be 
dealt with in subordinate legislation. 
 
Choice of level of scrutiny 
 
258. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament. The negative resolution procedure is considered to offer 
an appropriate balance between, on the one hand, expedition and convenience and, on the 
other, the need for scrutiny for a provision of this nature. 
 
259. Section 149 of the Bill inserts a new section 159A into the 1868 Act. 
 
Section 159A of the 1868 Act – Date on which inhibition takes effect 
 
Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
Provision 
 
260. Section 159A of the 1868 Act provides that where an action of reduction is raised in 
respect of a deed in breach of an inhibition the pursuer must register a notice to that effect in 
the property and personals registers.  Section 159A(3) provides that where decree of 
reduction is not obtained the pursuer shall register a discharge in those registers in (or as 
nearly as may be in) the form prescribed by Scottish Ministers by regulations. 
 
Reason for taking power 
 
261. The reasons for seeking this power are the same as those set out above for the similar 
power in section 135 of the Bill and section 155 of the 1868 Act.  It is appropriate for 
procedural matters such as this to be dealt with in subordinate legislation. 
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Choice of level of scrutiny 
 
262. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament. The negative resolution procedure is considered to offer 
an appropriate balance between, on the one hand, expedition and convenience and, on the 
other, the need for scrutiny for a provision of this nature. 
 
263. Section 151 of the Bill amends section 159 of the 1868 Act. 
 
Section 159 of the 1868 Act – Litigiosity not to begin before date of registration of notice 
of summons 
 
Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
Provision 
 
264. Section 159 of the 1868 Act provides that it shall be competent to register in the 
Register of Inhibitions (the personals register) a notice of any court summons in a claim 
seeking of reduction of any deed relating to land or buildings.  The current section provides 
that notice shall set out the names of the parties and the date of the summons in the form set 
out in schedule (RR.) to that Act. 
 
265. Section 151 of the Bill amends section 159 of the 1868 Act so that the form of notice 
of summons shall instead be in (or as nearly as may be in) the form prescribed by Scottish 
Ministers by regulations. 
 
Reason for taking power 
 
266. The Executive considers that this power should be seen in the same context as the 
power sought under section 135 of the Bill, and therefore that the same considerations apply.   
It is appropriate for procedural matters such as this to be dealt with in subordinate legislation, 
and the power should be exercised by Scottish Ministers rather than the courts. 
 
Choice of level of scrutiny 
 
267. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament. The negative resolution procedure is considered to offer 
an appropriate balance between, on the one hand, expedition and convenience and, on the 
other, the need for scrutiny for a provision of this nature. 
 
 
Part 6 - Diligence on the Dependence 
 
Section 156 – Diligence on the dependence 
 
268. Section 156 of the Bill inserts a new Part 1A on Diligence on the Dependence into the 
1987 Act.  Part 1A will comprise sections 15A to 15N of 1987 Act. 
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Section 15D(2)(a) of 1987 Act – Application for diligence on the dependence 
 
Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 
 
Provision 
 
269. Section 15D of the 1987 Act will put on a statutory footing the right to apply for a 
warrant to arrest or inhibit on the dependence of a court action.  Section 15D(2)(a) requires 
that the application for diligence on the dependence by the creditor shall be in (or nearly as 
may be in) the form prescribed by Act of Sederunt. 
 
Reason for taking power 
 
270. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts or Court of Session, and rules can regulate the procedure in any diligence.  The 
Executive therefore considers that it is appropriate to give the Court power to prescribe the 
application form used by the creditor in applying for a warrant for diligence on the 
dependence.  The Court will, for example, be able to use this power to ensure that the form 
reflects the different procedures in Supreme Court and other courts as they develop and 
change over time. 
 
Choice of level of scrutiny 
 
271. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 
 
Section 15D(2)(d) of 1987 Act – Application for diligence on the dependence 
 
Power conferred on:  Scottish Ministers 
Power exercisable by:   Regulations  
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
272. Section 15D(2)(d) of the 1987 Act will require that the form of application for the 
warrant for diligence on the dependence shall include such other information as Scottish 
Ministers may by regulations prescribe. 
 
Reason for taking power 
 
273. The warrant application form will be prescribed by court rules under section 
15D(2)(a) of the Act.  The style of and information in the prescribed form may therefore vary 
across different courts and procedures.  However, one of the purposes of reform is to make 
application of the law consistent across all courts.  The Executive therefore considers that 
Scottish Ministers should have power to prescribe minimum levels of information to be put 
before the court when a creditor applies to use diligence on the dependence.  That might 
include (say) information about previous applications to assist the court in assessing how 
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reasonable an application is under section 15E(2)(c). It is expected that this power will be 
used as and when it proves necessary to ensure or deliver the consistency referred to above.  
 
Choice of level of scrutiny 
  
274. Regulations made under this power will be procedural. The negative resolution 
procedure is therefore considered to offer an appropriate balance between, on the one hand, 
expedition and convenience and, on the other, the need for scrutiny of a provision of this 
nature. 
 
Section 15H of 1987 Act – Sum attached by arrestment on the dependence 
 
Power conferred on:  Scottish Ministers 
Power exercisable by:   Regulations  
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
275. Section 15H of the 1987 Act will provide the court with the power to restrict the effect 
of any arrestment on the dependence to an amount which it thinks appropriate having regard 
to the apparent facts of the case and the sum sued for, subject to a maximum limit calculated 
by reference sums set out in section 15H(2) as follows: 

• the sum sued for; 
• 20% of that sum, or such other figure as Scottish Ministers prescribe by regulations; 
• one year’s judicial interest; and 
• such reasonable amount as may be prescribed by regulations made by Scottish 

Ministers under section 15H(3) as will give security for the costs of arrestment in 
execution. 

 
Reason for taking power 
 
276. Arrestment on the dependence gives the creditor security for payment of whatever 
sum is found due by the court.  The power to limit the sum arrested should be used, if it used 
at all, in a way that strikes a fair balance between the debtor and the creditor.  The maximum 
amount that may be arrested in a ‘limited’ arrestment should not be more than the minimum 
that the creditor needs to preserve their reasonable security. 
 
277. The formula in section 15H(2) sets out what that minimum security needs to be.  
Section 15H(2)(b) provides a margin of comfort for the creditor, set at 20% of the sum sued 
for.  The Executive considers that the degree of comfort that is prudent and reasonable may 
change with time and the circumstances and should be kept under review.  Scottish Ministers 
should therefore have power to raise or lower that 20% figure. 
 
278. Arrestment on the dependence secures not only the sum sued for, but the costs of 
enforcing payment should the creditor succeed.  The Executive therefore considers that the 
formula in section 15H(2) should be capable of securing a reasonable sum for the cost of 
enforcement.  Legal costs vary over time, and this is also an issue on which the Executive 
intends to seek views from interested parties.  It therefore considers that Scottish Ministers 
should have power to prescribe the sum that will cover the expenses element when the Court 
is considering limiting the effect of an arrestment on the dependence. 
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Choice of level of scrutiny 
 
279. The Executive considers that any regulations should be subject to annulment in 
pursuance of a resolution of the Scottish Parliament. The negative resolution procedure is 
considered to offer an appropriate balance between, on the one hand, expedition and 
convenience and, on the other, the need for scrutiny for a provision of this nature. 
 
Part 7 – Interim attachment  
 
Section 160 – Interim attachment 
 
280. Section 160 of the Bill inserts a new Part 1A on Interim Attachment into the 2002 Act.  
Part 1A will comprise sections 9A to 9R of 2002 Act. 
 
Section 9C(2)(a) of the 2002 Act – Application for warrant for interim attachment 
 
Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 
 
Provision 
 
281. Section 9C of the 2002 Act provides a creditor with a right to apply for a warrant for 
interim attachment during a pending court action, and makes further provision about that 
application. Section 9C(2)(a) requires that the application for interim attachment by the 
creditor shall be in (or nearly as may be in) the form prescribed by Act of Sederunt. 
 
Reason for taking power 
 
282. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts or Court of Session, and rules can regulate the procedure in any diligence.  The 
Executive therefore considers that it is appropriate to give the Court power to prescribe the 
application form used by the creditor in applying for a warrant for diligence on the 
dependence.  The Court will, for example, be able to use this power to ensure that the form 
reflects the different procedures in the Supreme Court and other courts as they develop and 
change over time. 
 
Choice of level of scrutiny 
 
283. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 

 
 51 
. 



 

Section 9C(2)(d) of the 2002 Act – Application for warrant for interim attachment 
 
Power conferred on:  Scottish Ministers 
Power exercisable by:   Regulations  
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
Provision 
 
284. Section 9C(2)(d) of the 2002 Act requires that the form of application for the warrant 
will include such other information as Scottish Ministers may by regulations prescribe. 
 
Reason for taking power 
 
285. The warrant application form will be prescribed by court rules under section 9C(2)(a) 
of the 2002 Act.  The style of and information in the prescribed form may therefore vary 
across different courts and procedures.  However, one of the purposes of reform is to make 
application of the law consistent across all courts.  The Executive therefore considers that 
Scottish Ministers should have power to prescribe minimum levels of information to be put 
before the court when a creditor applies to use diligence on the dependence, should that be 
needed to ensure the desired level of consistency.  That might include (say) information about 
previous applications to assist the court in assessing how reasonable an application is under 
section 9E(2)(c). It is expected that this power will be used as and when proves necessary. 
 
Choice of level of scrutiny 
 
286. Regulations made under this power will be procedural. The negative resolution 
procedure is therefore considered to offer an appropriate balance between, on the one hand, 
expedition and convenience and, on the other, the need for scrutiny for a provision of this 
nature. 
 
Section 9F  of the 2002 Act – Execution of interim attachment 
 
Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 
 
Provision 
 
287. Section 9F of the 2002 Act sets out provision in relation to execution of interim 
attachment. It applies certain sections of the 2002 Act to an execution of an interim 
attachment as they apply to an attachment.  Section 9F(3)(a)(i) provides that the schedule 
used for execution of interim attachment will be in (or as nearly as may be in) the form 
prescribed by Act of Sederunt. 
   
Reason for taking power 
 
288. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts or Court of Session, and rules can regulate the procedure in any diligence.  The 
Executive therefore considers that it is appropriate to give the Court power to prescribe the 
schedule used for execution of interim attachment.  The Court will, for example, be able to 
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use this power to ensure that the form reflects the different procedures in the Supreme Court 
and other courts as they develop and change over time. 
 
Choice of level of scrutiny 
 
289. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 
 
 
Part 8 – Attachment of money 
 
Section 162 – Meaning of “money” and related expenses 
 
Power conferred on:  Scottish Ministers 
Power exercisable by:   Order 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
Provision 
 
290. Section 162(1) of the Bill defines money as being any:  

• “cash”, that is coins and banknotes in any currency ; and  
• “banking instrument”, that is cheques and similar negotiable instruments. 

 
Section 162(3) gives the Scottish Ministers power to add, remove or vary the definition of 
banking instrument. 
 
Reason for taking power 
 
291. Banking practices vary over time, and the range of instruments that should be 
considered the equivalent of cash may therefore change.  The Executive considers that 
Scottish Ministers should have the power to vary by order the definition of “banking 
instrument”, as that will ensure that money attachment will remain an effective remedy.  
 
Choice of level of scrutiny 
 
292. Such an order will be subject to annulment in pursuance of a resolution of the Scottish 
Parliament. The negative resolution procedure is considered to offer an appropriate balance 
between, on the one hand, expedition and convenience and, on the other, the need for scrutiny 
for a provision of this nature. 
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Section 163 – When money attachment not competent
 
Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 
 
Provision 
 
293. Section 163(1) of the Bill sets out when money attachment cannot be carried out.  
Attachment will not be competent on a Sunday, a local or national public holiday, or such 
other day as may be prescribed by Act of Sederunt. 
   
Reason for taking power 
 
294. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts or Court of Session, and rules can regulate the procedure in any diligence.  The 
Executive therefore considers that it is appropriate to give the Court power to prescribe any 
other day on which money attachment will not be competent.  The Court will, for example, 
be able to use this power to ensure that attachment is not competent on any other day where 
business is not carried out in a particular sector. 
 
Choice of level of scrutiny 
 
295. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 
 
Section 166 – Schedule of money attachment
 
Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 
 
Provision 
 
296. Section 166 of the Bill sets out part of the initial procedure in a money attachment.  
Section 166(2)(a)(i) provides that the schedule of money attachment used at execution of the 
diligence will be in (or as nearly as may be in) the form prescribed by Act of Sederunt. 
 
Reason for taking power 
 
297. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts, and rules can regulate the procedure in any diligence.  The Executive therefore 
considers that it is appropriate to give the Court power to prescribe the schedule of money 
attachment.  The Court will, for example, be able to use this power to ensure that the form 
reflects changes in other court procedures as they develop and change over time. 
 
 
 
 
 54 
. 



 

Choice of level of scrutiny 
 
298. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 
 
Section 169 – Report of money attachment 
 
Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 
 
Provision 
 
299. Section 169 provides for the procedure the messenger of court must follow in making 
a report of money attachment. Section 169(2)(a) provides that the report must be in the form 
prescribed by Act of Sederunt.   
 
Reason for taking power 
 
300. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts, and rules can regulate the procedure in any diligence.  The Executive therefore 
considers that it is appropriate to give the Court power to prescribe the form of the report 
used for the release of money attached under a money attachment.  The Court will, for 
example, be able to use this power to ensure that the form reflects changes in other court 
procedures as they develop and change over time. 
 
Choice of level of scrutiny 
 
301. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 
 
Section 170 – Creditor’s application for payment order 
 
Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 
 
Provision 
 
302. Section 170 of the Bill applies where money has been attached by a messenger of 
court, has not been released, and an entitled creditor seeks payment out of the money. 
   
303. Section 170(3) requires the application form by which the creditor may apply for the 
warrant for a payment order to be in the form (or nearly as may be in the form) prescribed by 
Act of Sederunt. 
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304. Section 170(7) requires the form stating opposition to payment by which the debtor or 
a third party claiming ownership may object to the application for a payment order to be in 
the form (or nearly as may be in the form) prescribed by Act of Sederunt. 
 
Reason for taking power 
 
305. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts, and rules can regulate the procedure in any diligence.  The Executive therefore 
considers that it is appropriate to give the Court power to prescribe both the application for a 
payment order and the form objecting to release of money attached under a money 
attachment.  The Court will, for example, be able to use this power to ensure that the form 
reflects changes in other court procedures as they develop and change over time. 
 
Choice of level of scrutiny 
 
306. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 
 
Section 172 – Release of money where attachment unduly harsh 
 
Power conferred on:  Scottish Ministers 
Power exercisable by:   Regulations made by statutory instrument 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
Provision 
 
307. Section 172 of the Bill provides that where a sheriff is satisfied that a money 
attachment is unduly harsh to the debtor the sheriff must order: 

• release of the attached money; or  
• a specified part of the attached money. 

 
Section 172(4) provides that the amount that can be released on the ground of undue 
harshness is subject to a £1000 cap, or such other sum as Scottish Ministers may by 
regulations prescribe. 
 
Reason for taking power 
 
308. The Executive considers that it is necessary to ensure that the cap on the sum released 
is kept under review so that section 172 continues to provide the proper level of debtor 
protection.  Scottish Ministers should therefore be able to prescribe a different, probably 
higher cap, should inflation or other factors change the value of the initial £1000 cap on sums 
that can be released where money attachment is unduly harsh. 
 
Choice of level of scrutiny 
 
309. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament. The negative resolution procedure is considered to offer 
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an appropriate balance between, on the one hand, expedition and convenience and, on the 
other, the need for scrutiny for a provision of this nature. 
 
Section 176 – Redemption of banking instrument 
 
Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 
 
Provision 
 
310. Section 176 of the Bill provides that the debtor may, before 14 days have expired 
from the date an item is attached, buy back an attached banking instrument.  Section 176(4) 
provides that the court messenger must grant a receipt to the debtor in (or as nearly as may be 
in) the form prescribed by Act of Sederunt.   
 
Reason for taking power 
 
311. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts, and rules can regulate the procedure in any diligence.  The Executive therefore 
considers that it is appropriate to give the Court power to prescribe the form of receipt used to 
prove redemption of an attached banking instrument.  The Court will, for example, be able to 
use this power to ensure that the form reflects changes in other court procedures as they 
develop and change over time. 
 
Choice of level of scrutiny 
 
312. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 
 
Section 177 – Final statement of money attachment 
 
Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 
 
Provision 
 
313. Section 177 of the Bill provides that the messenger of court must make a final 
statement of money attachment to the sheriff on completion of the attachment procedure.  The 
statement must be in (or as nearly as may be in) the form prescribed by Act of Sederunt, and 
must contain the information specified in section 177(4).  
 
Reason for taking power 
 
314. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff 
courts, and rules can regulate the procedure in any diligence.  The Executive therefore 
considers that it is appropriate to give the Court power to prescribe the form of final 
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statement used to report to the sheriff court on the attachment, subject to certain minimum 
information as specified in the Bill being in that statement.  The Court will, for example, be 
able to use this power to ensure that the final statement reflects changes in other court 
procedures as they develop and change over time. 
 
Choice of level of scrutiny 
 
315. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 
 
Section 184 – Liability for expenses of money attachment 
 
Power conferred on:  Scottish Ministers 
Power exercisable by:   Order 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
Provision 
 
316. Section 184 of the Bill gives effect to schedule 3 to the Bill, which has the effect of 
determining the liability, as between the creditor and the debtor, for expenses incurred in 
serving a charge and in the process of money attachment.  Section 184(2) provides that 
Scottish Ministers may by order modify schedule 3 to add or remove types of expenses or to 
vary any of the descriptions of the types of expenses. 
 
Reason for taking power 
 
317. Schedule 3 determines what each party has to pay in a money attachment, subject to 
the court having discretion to determine if (say) expenses should be awarded where the 
debtor makes a ‘frivolous’ application under section 172 of the Bill for release of attached 
money on the grounds of undue harshness. The Executive considers that it is appropriate to 
keep the expenses provisions under review, and to enable Scottish Ministers to amend the 
scheme if changes will ensure that schedule 3 will better deliver the aspiration of striking the 
right balance between creditor and debtor interests.   
 
318. The power could for example be used to move frivolous applications from the ‘may’ 
award expenses category to the ‘must’ award category, if that were thought necessary because 
of a larger than expected number of frivolous applications.  This use of an enabling power 
follows the model approved by Parliament for the expenses of attachment in the 2002 Act.  
 
Choice of level of scrutiny 
 
319. Such an order will be subject to annulment in pursuance of a resolution of the Scottish 
Parliament. The negative resolution procedure is considered to offer an appropriate balance 
between, on the one hand, expedition and convenience and, on the other, the need for scrutiny 
for a provision of this nature. 
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Section 186 – Interpretation 
 
Power conferred on:  Scottish Ministers 
Power exercisable by:   Order 
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
Provision 
 
320. Section 186 of the Bill defines “decree” and “document of debt” for the purpose of 
setting out what authorises the diligence of money attachment.  Section 186(2) provides that 
Scottish Ministers may by order modify those definitions by adding or removing types of 
decree or document or varying their descriptions. 
 
Reason for taking power 
 
321. The Executive considers that this enabling power has the main function of enabling 
Scottish Ministers to determine what kind of document authorises money attachment.  It 
could be used to modify technical definitions to take account of changes in law and practice. 
 
322. The Executive considers that it is important to keep under review the extent to which 
different procedures authorise different diligences.  For example, a summary warrant 
authorises money attachment but not either of inhibition or land attachment.  It may be 
appropriate in the future to change what is and is not authority for any diligence, say because 
of a change in the way in which public creditors apply for summary warrants.   
 
323. If change is needed then the Executive considers that Scottish Ministers should be 
able to review all diligences and adjust the levels of authorisation in a coherent way.  The 
Executive also considers that it should not be necessary to wait for a suitable opportunity in 
primary legislation, and therefore that subordinate legislation is the best fit for the purpose.  
This use of an enabling power follows the model approved by Parliament in respect of 
attachment under the 2002 Act.  
 
Choice of level of scrutiny 
 
324. Such an order will be subject to annulment in pursuance of a resolution of the Scottish 
Parliament. The negative resolution procedure is considered to offer an appropriate balance 
between, on the one hand, expedition and convenience and, on the other, the need for scrutiny 
for a provision of this nature. 
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Schedule 3, paragraph 4 – Circumstances where no expenses are due to or by either 
party 
 
Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations  
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
Provision 
 
325. As discussed above schedule 3 to the Bill has the effect of determining the liability, 
between the creditor and the debtor, for expenses incurred in serving a charge and in the 
process of money attachment. 
 
326.  Paragraph 3 of schedule 3 provides that no expenses are due to or by either party in 
connection with: 

• applications for immediate release of an attachment where money is likely to 
deteriorate in value; 

• applications for release of money where attachment is unduly harsh; 
• Applications for release of attached money where there has been a material 

irregularity; 
• opposition to a payment order; or 
• a hearing on the audit of a final statement of attachment, 

 
unless the application etc. is frivolous, in which case the sheriff may under paragraph 4 award 
a sum of expenses not exceeding such amount as may be prescribed by Scottish Ministers by 
regulations. 
 
Reason for taking power 
 
327. The Executive considers that the level of expenses that may be awarded is a matter 
that should be kept under review, taking the views of interested parties as needed.  The figure 
when determined should apply to all cases and all procedures, as it relates to the diligence 
rather than the underlying claim.  This matter is not therefore one that should be left to the 
discretion of the Court of Session to prescribe by Act of Sederunt.  The Executive intends that 
Scottish Ministers will exercise the power as part of the implementation of this Part of the 
Bill. This use of an enabling power follows the model approved by Parliament in respect of 
attachment under the 2002 Act, and it is intended that all similar powers will be exercised to 
prescribe the applicable level of expenses. 
 
Choice of level of scrutiny 
 
328. Regulations made under paragraph 4 will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament. The negative resolution procedure is considered to offer 
an appropriate balance between, on the one hand, expedition and convenience and, on the 
other, the need for scrutiny for a provision of this nature. 
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Part 9 – Diligence against Earnings 
 
Section 189 - Provision of information 
 
329. Section 189 of the Bill inserts new sections 70A to 70D into the 1987 Act.  
 
Section 70A of the 1987 Act – Employer’s duty to provide information 
 
Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations  
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
Provision 
 
330. Section 70A of the 1987 Act specifies the information to be provided by the employer 
to the creditor or, in the case of a conjoined arrestment, the sheriff clerk on receipt of: 

• an earnings arrestment; 
• a current maintenance schedule; or  
• acopy of a conjoined arrestment order.   

 
331. Section 70A(2) and (3) provides that the information to be provided is: 

• the period of payment; 
• the date of the pay day next following after such receipt; 
• the sum deducted on the pay day; 
• the amount of net earnings from which the deduction was made; and 
• any other information which the Scottish Ministers may, by regulations, prescribe.  

 
Reason for taking power 
 
332. The purpose of section 70A is to ensure that the creditor receives all the information 
needed to manage the attachment process, and to be informed about when the debt is paid.  
The Executive considers that the information set out in the section is the minimum necessary 
to deliver that policy.  It is also conscious that obligations of disclosure on third parties such 
as employers must be kept reasonable and proportionate to the benefit. 
 
333. The Executive also considers that that it is important to keep under review how 
effective disclosure is, and within reasonable limits to modify the disclosure scheme if that is 
necessary to ensure effective delivery of the policy behind the provision.  For example, it 
may be reasonable and proportionate to require that employers disclose other contractual 
information such as holiday pay arrangements if there will otherwise be an unexplained gap 
in payments.  Such a gap could trigger further enforcement action, which in the 
circumstances would not be in the debtor’s interest.  Scottish Ministers should therefore be 
able to add to the information that is to be disclosed. 
 
Choice of level of scrutiny 
 
334. Regulations under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament. The negative resolution procedure is considered to offer 
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an appropriate balance between, on the one hand, expedition and convenience and, on the 
other, the need for scrutiny for a provision of this nature. 
 
 
Part 10 – Arrestment in execution and action of furthcoming 
 
Section 192 - Arrestment in execution 
 
335. Section 192 of the Bill inserts a new Part 3A on Arrestment and Action of 
Furthcoming into the 1987 Act.  Part 3A will comprise sections 73A to 73P of 1987 Act. 
 
Section 73A of the 1987 Act – Arrestment and action of furthcoming to proceed only on 
decree or document of debt 
 
Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations  
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
Provision 
 
336. Section 73A of the 1987 Act provides that arrestment and action of furthcoming will 
only be authorised by a “decree” or a “document of debt”, and section 73A(4) defines what is 
meant by those terms for the purpose of Part 3A of the 1987 Act.   Section 73A(5) provides 
that Scottish Ministers may by regulations modify those definitions by adding or removing 
types of decree or document, or varying their descriptions. 
 
Reason for taking power 
 
337. The Executive considers that this enabling power has the main function of enabling 
Scottish Ministers to determine what kind of document authorises an arrestment and action of 
furthcoming.  It could be used to modify technical definitions to take account of changes in 
law and practice.   
 
338. The Executive considers that it is important to keep under review the extent to which 
different procedures authorise different diligences.  For example, a summary warrant 
authorises arrestment in execution but not either of inhibition or land attachment.  It may be 
appropriate in the future to change what is and is not authority for any diligence, say because 
of a change in the way in which public creditors apply for summary warrants.   
 
339. If change is needed then the Executive considers that Scottish Ministers should be 
able to review all diligences and adjust the levels of authorisation in a coherent way.  The 
Executive also considers that it should not be necessary to wait for a suitable opportunity in 
primary legislation, and therefore that subordinate legislation is the best fit for the purpose.  
This use of an enabling power follows the model approved by Parliament in respect of 
attachment under the 2002 Act. 
 
Choice of level of scrutiny 
 
340. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament. The negative resolution procedure is considered to offer 
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an appropriate balance between, on the one hand, expedition and convenience and, on the 
other, the need for scrutiny for a provision of this nature. 
 
Section 73B of the 1987 Act – Schedule of arrestment to be in prescribed form
 
Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations  
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
341. Section 73B(2) of the 1987 Act provides that the schedule to be used for arrestment 
and action of furthcoming shall be in the form prescribed by Scottish Ministers by 
regulations. 
 
Reason for taking power 
 
342. The Executive considers that it is in general appropriate for any form to be prescribed 
in subordinate legislation, and indeed in most cases involving diligence for the prescribing 
function to be exercised by the Court of Session rather than Scottish Ministers.  The  
Executive also considers that Scottish Ministers should prescribe the form to be used under 
this section, and indeed under equivalent enabling powers Part 3A of the 1987 Act. 
 
343. The reason for seeking this slightly unusual power for Scottish Ministers is: 

• consistency across all court procedures is more important than delivering rules 
tailored to each procedure by Act of Sederunt; and 

• Executive policy will be developed and delivered in the prescribed form. 
 
In particular the intention is that the arrestment schedule (this section), the disclosure form on 
arrestment (section 73F of the 1987 Act), and the mandate for release (section 73N of the 
1987 Act), will be a family of forms.   
 
344. It is intended that the arrestment schedule will provide the arrestee with the 
information needed to operate the automatic release procedure, including: 

• information about authorised methods of release; 
• the date of automatic release; 
• the last date for objections to such release; 
• the sum to be released on that date (which may not be the same as the sum arrested); 

and 
• the effect of a successful objection. 

 
345. Release under mandate will be an authorised method of release of an arrestment, and 
it is intended that the mandate form will contain information about arrestment in general, 
automatic release, and the grounds for objecting to automatic release. 
 
Choice of level of scrutiny 
 

 

346. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament. The negative resolution procedure is considered to offer 
an appropriate balance between, on the one hand, expedition and convenience and, on the 
other, the need for scrutiny for a provision of this nature. 
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Section 73C of the 1987 Act – Arrestment on the dependence followed by decree
 
Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 
 
Provision 
 
347. Section 73C of the 1987 Act applies where a creditor obtains a final decree in their 
favour where property has been arrested on the dependence of the court action.  Section 
73C(2) provides when the Court gives its final decision the creditor will be required to serve 
a copy of the final decree, in the form prescribed by Act of Sederunt, on the arrestee.   
 
Reason for taking power 
 
348. The Court of Session is currently responsible for making court rules for both the 
sheriff courts and the Court itself, and under section 32 of the Sheriff Courts (Scotland) Act 
1971 such rules can regulate the procedure in any diligence.  The Executive therefore 
considers that it is appropriate to give the Court power to prescribe the form of the final 
decree served on the arrestee.  The Court will, for example, be able to use this power to 
ensure that the form reflects the different procedures in the Supreme Court and other courts as 
they develop and change over time. 
 
Choice of level of scrutiny 
 
349. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 
 
Section 73D of the 1987 Act – Funds attached
 
Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations  
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
Provision 
 
350. Section 73D of the 1987 Act sets out what is attached where funds are arrested in an 
arrestment in execution.  Section 73D(2)(b) sets out how the maximum debt is calculated 
where (say) there has been no payment to account, and includes at section 73D(2)(b)(vii) 
such sum as may be prescribed by Scottish Ministers by regulations made under section 
73D(3).  
 
351. Section 73D(3) provides that the sum which may be prescribed is such sum as appears 
reasonable having regard to the average cost of a typical action of furthcoming. 
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Reason for taking power 
 
352. An arrestment in execution is the first part of a two stage diligence.  The arrestment 
attaches, or freezes, property or funds from which the debt can be paid.  The money is only 
paid if release is authorised by the court on an action of furthcoming, the debtor by a 
mandate, or (in future) by automatic release under the Bill. 
 
353.  The property or money arrested is in part a security for a debt that will not arise if 
(say) the debtor releases money voluntarily by signing a mandate.  The sum arrested should 
therefore include an element for the legal and other costs involved in going to court in the 
separate action of furthcoming if the debtor does not sign a mandate, or automatic release 
doesn’t operate for any reason.  This is fair to the debtor as any excess that has been arrested 
will be returned to the debtor as soon as the creditor is paid. 
 
354. The costs of going to court vary over time.  The Executive therefore considers that 
Scottish Ministers should have power to prescribe the sum that will cover the sum that will 
cover those costs on arrestment.  This will ensure that there is a fair balance between security 
for the creditor, and free access by the debtor to funds not due to the creditor. 
 
Choice of level of scrutiny 
 
355. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament. The negative resolution procedure is considered to offer 
an appropriate balance between, on the one hand, expedition and convenience and, on the 
other, the need for scrutiny for a provision of this nature. 
 
Section 73E of the 1987 Act – Protection of minimum balance in certain bank accounts
 
Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations  
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
Provision 
 
356. Section 73E of the 1987 Act provides that debtors will keep a minimum protected 
balance where an account held with a bank or other financial institution is arrested.   
 
357. Section 73E(2) sets out what kinds of accounts are not affected by this section (and by 
inference the accounts that are), 73E(5) defines “bank or other financial institution”, and 
section 73E(6) provides that Scottish Ministers may, by regulations, modify, remove or vary 
the: 

• types of account referred to in section 73E(2); and 
• definition of “bank or other financial institution”.  

 
Reason for taking power 
 
358. The financial services sector frequently develops new products including new forms 
of current and deposit accounts, in some cases replacing current products.  Further, the sector 
is regulated primarily by the UK government which has responsibility for the regulatory 
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framework.  The Executive therefore considers that it is necessary to provide for regulations 
to modify the types of account and the definition of “bank or other financial institution” in 
order to ensure that the protected minimum balance will remain an effective debtor protection 
at all times. 
 
Choice of level of scrutiny 
 
359. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament. The negative resolution procedure is considered to offer 
an appropriate balance between, on the one hand, expedition and convenience and, on the 
other, the need for scrutiny for a provision of this nature. 
 
Section 73F of the 1987 Act – Arrestee’s duty of disclosure
 
Power conferred on:  Scottish Ministers 
Power exercisable by:  Regulations  
Parliamentary procedure:  Negative resolution of the Scottish Parliament 
 
Provision 
 
360. Section 73F of the 1987 Act provides that an arrestee will disclose to an arresting 
creditor the existence and value of property attached by an arrestment.  Section 73F(2) 
provides that disclosure will be made on a form prescribed by Scottish Ministers by 
regulations. 
 
Reason for taking power 
 
361. The reason for seeking this slightly unusual power for Scottish Ministers is discussed 
above for the arrestment schedule.   It is intended that the form prescribed will explain, in 
plain English, how the arrestee can meet their obligations under this section, and give 
guidance on how an arrestment is released including release under the new automatic process 
if applicable. 
 
Choice of level of scrutiny 
 
362. Regulations made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament. The negative resolution procedure is considered to offer 
an appropriate balance between, on the one hand, expedition and convenience and, on the 
other, the need for scrutiny for a provision of this nature. 
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Section 73K of the 1987 Act – Circumstances preventing automatic release
 
Power conferred on:  Court of Session 
Power exercisable by:  Act of Sederunt 
Parliamentary procedure:  None 
 
Provision 
 
363. Section 73K of the 1987 Act sets out the circumstances which prevent automatic 
release by the arrestee under section 73H(2).   Section 73K(2)(a) provides that any notice of 
objection to automatic release must be set out in the form prescribed by Act of Sederunt.  
 
Reason for taking power 
 
364. The Court of Session is currently responsible for making court rules for both the 
sheriff courts and the Court itself, and such rules can regulate the procedure in any diligence.  
The Executive therefore considers that it is appropriate to give the Court power to prescribe 
the form of the objection notice.  The Court will, for example, be able to use this power to 
ensure that the form reflects the different procedures in Supreme Court and other courts as 
they develop and change over time. 
 
Choice of level of scrutiny 
 
365. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 
 
Section 73N of the 1987 Act – Mandate to be in prescribed form
 
Power conferred on: Scottish Ministers 
Power exercisable by: Regulations  
Parliamentary procedure: Negative resolution of the Scottish Parliament 
 
Provision 
 
366. Section 73N of the 1987 Act provides that any mandate by the debtor authorising 
release of arrested funds shall be in (or as nearly as may be in) the form prescribed by the 
Scottish Ministers by regulations. 
 
Reason for taking power 
 
367. The reason for seeking this slightly unusual power for Scottish Ministers is discussed 
above for the arrestment schedule.   It is intended that form prescribed will explain, in plain 
English, the effect of release under a mandate. 
 
Choice of level of scrutiny 
 
368. Regulation made under this section will be subject to annulment in pursuance of a 
resolution of the Scottish Parliament. The negative resolution procedure is considered to offer 
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an appropriate balance between, on the one hand, expedition and convenience and, on the 
other, the need for scrutiny for a provision of this nature. 
 
 
Part 14 – Admiralty arrestment and arrestment of ships 
 
Section 197 – Admiralty actions and the arrestment of ships: modification of enactments 
 
369. Section 197 of the Bill introduces Schedule 4 which makes modifications of 
enactments relating to admiralty actions and the arrestment of ships. In particular, Schedule 4 
to the Bill amends the Administration of Justice Act 1956 (“the 1956 Act”). 
 
Section 47E of the 1956 Act – Sale of ship arrested on the dependence of action against 
demise charterer
 
Power conferred on:  Court of Session 
Power exercisable by: Act of Sederunt 
Parliamentary procedure:  None 
 
Provision 
 
370. Paragraph 12 of schedule 4 to the Bill introduces section 47E of the 1956 Act, and 
provides for the judicial sale of a leased (chartered) ship for the debts of the tenant (demise 
charterer).  Section 47E(6) provides that the Court of Session may by Act of Sederunt make 
provision relating to proceedings under this section. 
 
Reason for taking power 
 
371. Ships may be arrested on the dependence of Court of Session or sheriff court actions.  
The Court of Session is responsible for making court rules for both the sheriff courts and the 
Court itself, including rules that regulate the procedure in any diligence.  The Executive 
therefore considers that it is appropriate to give the Court of Session the power to make and 
review provision for the judicial sale of arrested ships.  The Court will, for example, be able 
to use this power to ensure that the form the arrestment schedule reflects the different 
procedures in the supreme court and other courts as they develop and change over time. 
 
Choice of level of scrutiny 
 
372. Rules made under this power are procedural and administrative.  In the same way that 
there is no need for Scottish Ministers to make them, there is no need for the Parliament to 
approve or annul them.  It is therefore appropriate that they should be made by Act of 
Sederunt and not subject to any Parliamentary procedure. 
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Part 15 – Disclosure of information 
 
Section 198 – Information disclosure 
 
Power conferred on:  Scottish Ministers 
Power exercised by:  Regulations 
Parliamentary Procedure:  Affirmative resolution of the Scottish Parliament for first 

regulations made under this power, thereafter negative 
resolution of the Scottish Parliament 

 
Provision 
 
373. Section 198 of the Bill enables a Scottish information disclosure order scheme.  
Scottish Ministers may by regulations made under section 198(1) make provision about the 
application to the court by creditors for the obtaining of information about debtors, and the 
disclosure of that information to creditors to facilitate payment of debt due under decree or 
document of debt. 
 
Reason for taking power 
 
374. It is intended that the information disclosure order scheme will enable creditors to 
obtain information on debtors held by third parties that may assist enforcement of debt.  
Relevant information would include current account information for bank arrestment, and 
employment information for earnings arrestment. 
 
375. It is intended that the Scottish information disclosure order scheme will work in 
conjunction with any information disclosure and request scheme that may be developed for 
England and Wales.   
 
376. The Executive intends to closely follow developments for England and Wales, and an 
important consequence of that is that the Executive is not expected to be in a position to 
prepare draft regulations for the Scottish Parliament to consider during the passage of the 
Bill. Section 198 does however set out clearly the matters which may be included in such 
regulations. These include: 

• arrangements for applications by creditors, or their representatives; 
• the powers of the sheriff; 
• types of information that can be obtained, and from whom; 
• failures to provide information; and 
• disclosure to the creditor. 

 
Choice of level of scrutiny 
 
377. The first set of regulations will set out detailed provision for an important new 
scheme, impacting on the privacy and property of debtors.  The Executive considers it 
appropriate that the first regulations be subject to the highest level of Parliamentary scrutiny.  
They should therefore be subject to affirmative procedure, following the model used for the 
Debt Arrangement Scheme regulations made under section 7 of the 2002 Act. 
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378.  Thereafter, any subsequent regulations are likely to be of an administrative nature, 
developing the key principles and mechanics of any scheme which has already been the 
subject of full debate.  Later regulations made under this section will therefore be subject to 
annulment in pursuance of a resolution of the Scottish Parliament. Negative resolution 
procedure is considered to offer an appropriate balance in those circumstances between, on 
the one hand, expedition and convenience and, on the other, the need for scrutiny for a 
provision of that nature.   
 
 
Part 16 – General and miscellaneous 
 
Section 201 – Orders and regulations 
 
Power conferred on:  Scottish Ministers 
Power exercisable by:  Orders or regulations 
Parliamentary procedure:  As for the principle statutory instrument  
 
Provision 
 
379. Section 201(2)(b) of the Bill confers on Scottish Ministers a power, when making any 
order or regulation under the Bill, to make such incidental, supplementary, consequential, 
transitory, transitional or savings provision as Scottish Ministers think fit. 
 
Reason for taking power 
 
380. Any body of new law, particularly one contained in a large law reform measure such 
as the Bill, gives rise to a need for consequential or ancillary provision dealing with the effect 
and implications of change.  In some cases it is possible to make ancillary and consequential 
provision when the Act is passed, as will for example be the case for the minor and 
consequential amendments made in schedule 5 to the Bill. 
 
381. In most cases it is neither practicable nor sensible to make ancillary provisions in the 
Bill.  It may not be practicable because of the need for a flexible response to the exact way in 
which expected or intended consequences manifest themselves, or because of the need to 
react to any unintended consequences of change.  It may not be sensible because legislative 
time is valuable, and considering long lists of minor amendments or provisions in a Bill is not 
always the best use of either Parliamentary or Executive resources. 
 
382. The Executive considers therefore that it is appropriate for Scottish Ministers to have 
power to make ancillary provision when making other orders and regulations.  In some cases 
the need for the ancillary provision will only have been identified during the drafting of the 
order or regulation in question.  In many cases, of course, the Executive already expects that 
Scottish Ministers will use the ancillary provision powers to deal with known issues.  
 
383. Incidental and supplemental provision is likely to be needed when making regulations 
under section 117(2) of the Bill to specify a description or class of property that is subject to 
residual attachment.  As discussed in the Policy Memorandum the range of property 
potentially subject to residual attachment is very wide, and therefore the scope of the power 
to make ancillary provision needs to be broad enough to do all that is necessary or expedient 
if such regulations are to have the desired effect.  
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384. The Bill makes radical reforms to key aspects of Scots law.  The consequences of 
such deep rooted change can be felt across a wide range of other provisions.  The Bill makes 
consequential changes to primary legislation dealing with (for example) the reform of the 
court officer professions where identified to date, but other changes are likely to be needed on 
that one area alone.  The Executive also expects that there will be a need to make 
consequential changes to a wide range of subordinate legislation. 
 
385. The Executive expects that transitory provision will be needed to facilitate 
implementation of some reforms.  The Bill introduces new diligences such as money 
attachment as well as the new messengers of court profession.  If (say) money attachment is 
commenced before court messengers come into existence then, for a period, references to 
‘messenger of court’ will need to be read as references to a sheriff officer or messenger-at-
arms. 
 
386. The Executive expects that transitional provision will also be needed.  The Bill 
reduces the period before the automatic discharge of a sequestrated debtor from three years to 
one year.  That creates a need to deal fairly with debtors who are subject at commencement of 
that change to the three year period.  Transitional arrangements can provide such debtors with 
an early discharge.  
 
387. The Executive expects that savings provisions will be needed when section 15 of the 
Bill makes debtor petition proceedings incompetent in the sheriff courts.  The rights of 
debtors, and perhaps creditors and third parties, will need to be saved for any pending 
petitions in the courts when that provision is commenced.   
 
388. Any ancillary provision made under this power will not, of course, be open ended.  It 
will only be competent in so far as the provision relates to the order or regulation in question, 
and the power is to that extent constrained by the scope of the instrument in which it is made.  
 
Choice of procedure 
 
389. The making of any incidental or other provision under this section will be made as 
part of another instrument, and will therefore be subject to the level of scrutiny considered 
appropriate for that instrument.  
 
Section 202 – Ancillary provision 
 
Power conferred on:  Scottish Ministers 
Power exercisable by:  Order 
Parliamentary procedure:  Negative resolution of the Scottish Parliament, unless the  
    order amends an Act in which case affirmative resolution  
 
Provision 
 
Section 202 of the Bill confers on Scottish Ministers a free standing power to make by order 
such incidental, supplementary, consequential, transitory, transitional or savings provision as 
they consider necessary or expedient.  Section 202(2) applies that power to modification of 
any enactment (including the Bill) or instrument, although where that is done, section 201(4) 
provides that the instrument will be subject to affirmative procedure.   
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Reason for taking power 
 
390. The reasons for giving Scottish Ministers a power to make ancillary provision are 
discussed above under section 201.  The Executive considers that it is appropriate in a large 
law reform measure to have a separate power to make a free standing order.  This will 
provide Scottish Ministers with flexibility to deal with (say) consequential amendments in a 
separate instrument. 
 
391. The Executive considers that this free standing power should extend to modification 
of enactments, including the Bill.  As for ancillary provision under section 201 of the Bill, the 
Executive expects that Scottish Ministers will use the ancillary provision powers to make 
such modifications. 
 
392. Where (for example) an order is made specifying a description or class of property 
that is subject to residual attachment, the nature of the property may be such that the schedule 
of attachment required under section 121(2) is inappropriate.  For that class of property 
therefore it may be appropriate to amend section 121(2) to make some other provision. 
 
393. Where (for example) regulations are made under section 43(4) of the Bill conferring a 
function on the Scottish Civil Enforcement Commission, those regulations may amend other 
enactments but they may not amend the Bill.  It may be appropriate to use the power in 
section 201(2) to amend section 43(1) of the Bill so that the name of the Commission takes 
account of the new function.   
 
Choice of procedure 
 
394. Where a free standing order makes (say) consequential amendments to subordinate 
legislation, then negative procedure is considered to offer the right balance between 
convenience and scrutiny.  Where however an order changes primary legislation the need for 
proper scrutiny of such a measure means that it is considered that Parliament should debate 
and approve the intended changes before they are made.  
 
Section 204 – Short title and commencement 
 
Power conferred on:  Scottish Ministers 
Power exercisable by:  Order 
Parliamentary procedure:  None  
 
Provision 
 
395. Section 204 of the Bill provides that Scottish Ministers may by order appoint a day 
when the provisions of the Bill shall come into force. Such an order may appoint different 
days for different purposes. 
 
Reason for taking power 
 
396. A large law reform measure such as the Bill should not come into force on Royal 
Assent, or indeed on a single day.  The Executive considers that the provisions of the Bill 
should be commenced at different times and for different purposes as Scottish Ministers think 
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appropriate or expedient.  This will give those affected by the changes a change to adjust to 
the new regime over a reasonable period of time.  Current thinking is that most of the 
provisions in the Bill will be brought into force in stages during the second half of 2007. 
 
Choice of procedure 
 
397. The decision on when and to what extent the Bill is commenced is an administrative 
issue for Scottish Ministers.  As is usual therefore, the Executive considers that the 
commencement powers should not be subject to any Parliamentary procedure. 

 
 73 
. 



 

ANNEX 
 
SCOTTISH CIVIL ENFORCEMENT COMMISSION – RULES AND GUIDANCE 
 
Section 47 – Register of messengers of court 
 
1. This section provides that the Scottish Civil Enforcement Commission may make 
rules prescribing the particulars and other information to be recorded in the Register of 
messengers of court, and regulating associated matters. 
 
2. The Commission will make rules about a number of matters, including the conduct of 
officers, as discussed below.  The Executive considers that procedural issues such as those 
regulated here are best left to the Commission, in the same way that procedural matters in the 
courts are left to the Court of Session to determine and review as needed.  
 
Section 48 – Code of Practice 
 
3. This section requires the Scottish Civil Enforcement Commission to prepare and 
publish a code of conduct in relation to the work of messengers of the court.  The code may 
be updated from time to time and must be laid before the Scottish Parliament.  
 
4. We anticipate that the code will be a comprehensive guide to all aspects of the work 
of messengers and will cover all aspects of behaviour, including management of conflicts of 
interest, equality and diversity, and dealing with the public. It may also advise on professional 
standards, and how they are to be applied in the range of circumstances that a messenger of 
the court might find themselves in. 
 
5. The code will be a practical document capable of adaptation and updating regularly to 
encompass the range of professional practice issues that might arise. It must therefore be a 
fluid document subject to extensive and continuing consultation with the profession.  The 
Executive therefore considers that the Code should not be made by statutory instrument. 
 
Section 52 – Appointment of messenger of court 
 
 
6. The Scottish Civil Enforcement Commission will have responsibility for the 
recruitment and appointment of messengers of court, the new unified court officer profession.  
 
7. The Bill gives the Commission responsibility for making rules about the qualification, 
examinations and training required before someone can become a messenger of court. It is 
expected that these new arrangements will follow a detailed review of current arrangements 
by key stakeholders during Bill implementation. Appropriate transitional arrangements will 
also have to be agreed with those most immediately affected. It is hoped that any new 
arrangements will widen the scope for widening the pool of candidates and encourage more 
applications from under represented groups. Consideration will be given for example to 
distance learning options and college based learning to increase the profile of this work. 
 
8.  Initial meetings with the professional association have begun to set out the terms of 
reference for this work. Any new arrangements will have to be kept under review and take 
account in developments in the educational and professional environment. The Executive has 
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therefore concluded that these rules should be developed and maintained by the independent 
regulator, and not be made by statutory instrument. 
 
Section 53 – Annual fee 
 
9. This section enables the Scottish Civil Enforcement Commission to charge 
messengers of court an annual fee. This will enable the Commission to raise a modest income 
from messengers of the court.  It is expected that this fee will be modest at between £50-100 
per annum. It is anticipated that this will compensate in part for the administration cost of the 
registration process for officers.  
 
10. It is expected that the fee will be reviewed annually and will be capable of being paid 
in instalments and by various payment methods. The section makes it clear that Scottish 
Ministers must approve the fee levels. This is largely an administrative matter, which 
encompasses routine financial administration for a non-departmental public body.  The 
Executive does not therefore consider it necessary that the fee arrangements should be made 
by statutory instrument. 
 
Section 55(4) – Conduct of messengers of court 
 
11. Section 55(4) of the Bill gives the Commission power to make rules: 

• regulating the conduct of messengers of court, so far as not provided for in the Bill; 
• prohibiting the undertaking of activities by messengers of court which appear 

incompatible with their functions; 
• permitting the undertaking of activities for remuneration by messengers of court 

which appear not to be incompatible with their functions; 
• providing for accounts, records, and caution; and 
• regulating other matters that the Commission considers appropriate. 

 
12. The Commission will make rules about conduct and business issues in the same way 
as it will make rules about qualification, examinations and training.  It is intended that the 
Commission will work closely with the existing professions and the new profession to make 
rules that are relevant and proportionate, and properly reflect the issues that officers face in 
their day to day working lives.  The Commission, and not the Executive, will be the owner of 
these rules.  It is expected that this will help foster professionalism and efficiency. 
 
Section 61 – Referrals to the disciplinary committee 
 
13. This section enables the Commission to develop comprehensive and detailed 
procedures for the disciplining of messengers of court. These rules will cover the inspection 
and investigation of messengers and the operation of the disciplinary committee itself. These 
rules will in essence be an internal administrative matter, but arrangements must be approved 
by the Scottish Ministers. It is proposed that the disciplinary committee of the Commission 
will be added to the list of bodies supervised by the Scottish Council of Tribunals. This will 
ensure that its workings are open, fair and transparent. It is not considered necessary for such 
rules to be made the subject of Parliamentary procedures. 
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	Purpose 
	1. This Memorandum has been prepared by the Scottish Executive in accordance with Rule 9.4A of the Scottish Parliament’s Standing Orders.   
	2. The contents of this Memorandum are entirely the responsibility of the Scottish Executive and have not been endorsed by the Scottish Parliament. 
	 
	3. This Memorandum describes provisions of the Bankruptcy and Diligence etc. (Scotland) Bill which confer power to make subordinate legislation. It sets out: 
	 why it is considered appropriate to delegate the power to subordinate legislation and the purpose of each such provision; 
	4. Further information about the Bill’s provisions are offered in the Explanatory Notes and Financial Memorandum published separately as SP Bill 50–EN, and in the Policy Memorandum published separately as SP Bill 50–PM. 
	 
	5. The Bill implements the 2003 Partnership Agreement commitment to legislate on personal bankruptcy and diligence to modernise the law to provide a better balance between supporting business risk and protecting the rights of creditors, and in doing so will support the commitment to promote an entrepreneurial culture and to recognise the need to support risk-taking as a means of growing the economy. 
	6. The Bill implements the Scottish Law Commission’s Report on Registration of Rights in Security by Companies (Scot Law Com No 197) published in September 2004, so far as devolved. 
	7. The Bill reforms the laws of bankruptcy, floating charges and diligence. The proposed reforms will deliver: 
	 better informed choices for debtors and creditors; 
	 modernisation of outdated procedures; 
	 removal of barriers to business; and 
	 the right balance between conflicting interests. 
	 
	8. The Bill makes textual amendments to other legislation, including in particular the: 
	 Bankruptcy (Scotland) Act 1985 (“the 1985 Act”); and 
	 Debtors (Scotland) Act 1987 (“the 1987 Act”). 
	9. The Bill comprises 16 Parts and six schedules: 
	10. The Bill provides for three levels of Parliamentary supervision of subordinate legislation, which are in ascending order: 
	 no parliamentary procedure; 
	 negative resolution of the Parliament; and 
	 affirmative resolution of the Parliament. 
	11. The Executive has had regard when deciding where and how provision should be set out in subordinate legislation rather than on the face of the Bill to: 
	 the size of the Bill, and the extent to which limiting primary legislation to the core principles will assist public understanding of the provisions in the Bill;   
	 the need to strike the right balance between the importance of the issue and providing flexibility to respond to changing circumstances;  
	 the need to ensure that other areas of regulation can be developed in a coherent and consistent way by other authorities, for example court rules; 
	 the likely frequency of amendment; 
	 the possible need to change provisions in a co-ordinated way, for example the threshold levels of debt for sequestration and land attachment; and 
	 the need to anticipate the unexpected, which might otherwise frustrate the purpose of the provision in primary legislation approved by the Parliament.  
	12. Subordinate legislation deals with process as well as policy.  Where there are no policy issues involved then there is no need for Scottish Ministers to make the instrument, and no compelling need for Parliament to be able to annul or approve it.  The obvious example of ‘no parliamentary procedure’ being appropriate is court rules made by Act of Sederunt. 
	13. If subordinate legislation does implement Executive policy then some form of parliamentary procedure is appropriate.  For example, it is intended that Scottish Ministers will prescribe by regulations under negative resolution procedure the new forms needed for arrestment in execution.  Forms of that kind would normally be left to court rules, but in that case there is a policy issue and Parliament may wish to express a view on that.   
	14. Where policy is involved then a balance must be struck between the quick but summary scrutiny of negative resolution procedure, and the longer but detailed scrutiny of negative resolution procedure.  In the Bill the balance is struck in the way that best reflects the view of the Executive on the importance of the matter delegated by Parliament.   
	15. There is for example only rarely a need for Scottish Ministers to make court rules or court forms, awhere no policy issues are involved there  
	16. Part 3 (Enforcement) of the Bill provides that the Scottish Civil Enforcement Commission will have powers to make rules and set out guidance, as considered in the Annex to this Memorandum.  Such rules and guidance will not be statutory instruments, and therefore not subordinate legislation subject to Parliamentary scrutiny.  In that respect the Executive has had particular regard to the need for the Commission to be seen as a demonstrably independent regulatory body.   
	17. The Bill contains a substantial number of delegated powers, of varying degrees of significance.  The Executive considers that is neither practicable nor desirable to produce draft subordinate legislation for the Parliament to consider, with one important exception.  Section 18 of the Bill amends Schedule 5 to the 1985 Act to extend the enabling power that Scottish Ministers have to regulate the conditions under which the debtor is protected under a trust deed for creditors (a protected trust deed, or “PTD”). 
	18. A PTD is a form of bankruptcy that offers significant advantages over sequestration for the debtor, and should (but does not) do the same for creditors.  The conditions under which a trust deed becomes a PTD will impact on many people with multiple debts. The conditions may impact on the business interests of insolvency practitioners specialising in that area of work also.  The Executive will therefore be consulting on the draft regulations that would be made using the extended powers enabled by section 18, and is working on a Regulatory Impact Assessment.  The draft regulations will be available to the Committee for comment. 
	19. In all cases the powers referred to for each section or schedule paragraph are exercisable by statutory instrument, and therefore subject to Parliamentary scrutiny. 
	Part 1 – Bankruptcy 
	20. Section 1(2) of the Bill amends section 54 of the 1985 Act, so that a debtor will be automatically discharged from sequestration after one year (or such other period as may be prescribed) instead of the current three years.  Section 1(5) of the Bill amends section 72 of the 1985 Act so that where Scottish Ministers do make regulations that prescribe a different discharge period then the regulations will be subject to affirmative resolution of the Scottish Parliament.   
	21. A debtor who is sequestrated is subject to significant oversight by the trustee for the creditors and by the courts.  They can be prosecuted in the criminal courts if they fail to co-operate with the trustee or (say) use excessive credit.  These restrictions are necessary and proportionate, at least for a reasonable period.  What is reasonable at any particular time needs to be assessed against how long: 
	 trustees need to investigate and gather in the debtor’s property; and 
	 blanket restrictions need to apply to all debtors in order to prevent the public from regarding sequestration too lightly. 
	22. The Executive considers that it is reasonable under current circumstances to make the discharge period one year.  However, circumstances may change.  It may become the case that (say) business improvements mean that a typical estate can be disposed of in much less than a year, or that (say) regulatory change in other areas has the effect that a minimum of 15 months is needed.  It may be judged in future that the number of bankruptcy restrictions under section 56A of the 1985 Act (introduced by section 2 of the Bill) is such that the general discharge period should be raised from one year. 
	23.  The Executive considers that by taking a power to prescribe the minimum discharge period it can respond flexibly to changing circumstances.  The circumstances in which people go bankrupt, and how and when they can re-start, are of some importance to the general economy.  It is therefore strongly preferable that where change is needed it can be introduced quickly using subordinate legislation. 
	24.  The length of the automatic discharge period is a key element of the law of sequestration.  The Executive considers therefore that the Parliament should have a high degree of scrutiny over any instrument that changes the period.   It is therefore appropriate for such regulations to be subject to affirmative procedure. 
	25. Section 5 of the Bill inserts a new section 71B into the 1985 Act.  
	Section 71B of the 1985 Act – Disqualification provisions: power to make orders 

	26. Section 71B of the 1985 Act provides that Scottish Ministers may make an order under section 71B(1) in relation to any disqualification provision as defined in section 71B(2) and applying to a relevant debtor as defined in section 71B(8). 
	   
	27. One of the main effects of using debt relief is that the debtor may become subject to some legal or contractual restriction or penalty.  A sequestrated debtor may not for example take credit above the authorised limit without disclosing the bankruptcy, and may not hold office as a company director.  Other restrictions on holding office or belonging to a particular group apply, often in other legislation.  Sections 3 and 4 of the Bill, for example, add bankruptcy restrictions orders to the lists of disqualifications from holding office as a receiver under a floating charge or as member of a local authority. 
	28.  These disqualifications have grown up piecemeal over the years, although all share the common theme of being intended to protect the public from risk of harmful behaviour by debtors.  The approach to date has been that where a restriction is thought necessary it will apply uniformly to all debtors.  The Executive no longer considers that this is necessary, and indeed that the ‘uniform’ approach is a potential barrier to personal and business re-start.  This is one of the reasons why the one year discharge has been balanced by the introduction of a flexible bankruptcy restrictions regime.   
	29. The Executive considers that it should be possible for Scottish Ministers to manage the ‘disqualification’ effect in a coherent and consistent way, so that restrictions apply only so far and for as long as they are needed to protect the public.  In every other respect there should be a presumption that it is in the interests of the debtor and of the public that civic life is re-started at an early opportunity.  As with the period before automatic discharge under section 54 of the 1985 Act as amended by section 1 of the Bill circumstances will change, and the range of disqualifications should be able to change to reflect circumstances.  It is for that reason that the Executive considers that it is appropriate to take the power in new section 71B. 
	30. The nature and length of (say) a disqualification from being a local government councillor is a matter of some importance.  The Executive considers therefore that the Parliament should have a high degree of scrutiny over any instrument that makes or varies a disqualification provision.   It is therefore appropriate for such regulations to be subject to affirmative procedure.  
	31. Section 12 of the Bill inserts a new section 28A into the 1985 Act.   
	Section 28A of the 1985 Act – Replacement of trustee acting in more than one sequestration 

	32. Section 28A of the 1985 Act removes any need for the Accountant in Bankruptcy to make multiple applications to the sheriff courts where a trustee in sequestration is unable to carry on acting, and substitutes a single application by petition to the Court of Session.   
	33. Section 28A(3) of the 1985 Act provides a power for the Court of Session to prescribe by Act of Sederunt the procedure in such a petition, and section 28A(4) provides that the procedure may include provision for intimation to sheriffs who have dealt with any sequestration handled by the trustee in question.  
	34. Section 28A(3) of the 1985 Act enables a petition to the Court of Session, but does not deal with all of the information that the Court may need to deal with the application.  It may be sensible to require that certain facts are to be set out in the statement of claim given to the Court.  It may be sensible to provide that a copy of the petition is given to certain people at the same time that it is sent to the Court.  Creditors, for example, may wish to make representations to the Court about the person proposed as replacement trustee.  
	  
	35. Section 28A(3) of the 1985 Act does not deal with how the new petition will fit into all the other types of application made to the Court.  It may be sensible to provide that existing sets of courts rules, say those covering applications by public officials, apply wholly or partly to the new petition. 
	36. The Executive considers that these are not matters which need to be dealt with by primary legislation in these circumstances, and indeed not matters that Scottish Ministers need to deal with at all.  The power to prescribe procedure should therefore be delegated to the Court of Session, which is currently responsible for all court rules.  The Court is best placed to develop and amend procedural rules as necessary. 
	37. Rules made under this power are procedural and administrative.  In the same way that there is no need for Scottish Ministers to make them, there is no need for the Parliament to approve or annul them.  It is therefore appropriate that they should be made by Act of Sederunt and are not subject to any Parliamentary procedure. 
	38. Section 14 of the Bill enables debtor applications for sequestration to the Accountant in Bankruptcy, in contrast to petitions to the sheriff courts as at present.  It makes provision dealing with the procedure in such applications. 
	   
	39. Section 14(3)(b) of the Bill amends section 5 of the 1985 Act by inserting new section 5(4B) and (4C), which provide that a debtor application shall be in such form as may be prescribed by regulations, and that Scottish Ministers may by regulations make provision on: 
	 procedure in debtor applications; 
	 the form of documents; and  
	 fees and charges. 
	40. Section 14(6) of the Bill inserts a new section 8A into the 1985 Act, and new section 8A(2) provides that a debtor application in relation to the estate of a limited partnership may be made within such time limit as may be prescribed by regulations.  
	41. Debtor applications will be administrative, and therefore not covered by any of the court rules that prescribe procedure, forms and costs when debtors petition the sheriff courts for sequestration.  The Executive considers that it is necessary for regulations to make the corresponding provision for the intended administrative applications given the importance of the subject matter.  It is expected that the procedures will be broadly similar, but the opportunity will be taken to develop plain English forms that will help guide debtors through the application process.  It is expected that the charge for a debtor application will be broadly the same as the court fee for lodging a sequestration petition, currently £63.  
	42. Court rules dealing with debtor petitions are not subject to any parliamentary procedure, and the Executive considered applying this principle to the administrative regulations that will in effect replace court rules for debtor applications to the Accountant in Bankruptcy.  It has all the same decided that it is right for Parliament to have a higher degree of scrutiny given the different circumstances in which court rules are made, and that regulations should therefore be subject to a negative Parliamentary procedure. 
	43. Section 17 of the Bill inserts new section 39A into the 85 Act. 
	44. At sequestration all land and buildings of the debtor vest in the trustee in sequestration, and that includes any family home.  Section 39A(2) of the 1985 Act provides that the debtor’s home shall re-vest in the debtor. 
	45. Section 39A(3) provides that the debtor’s home shall not re-vest where the trustee has taken steps to preserve or realise the value of the home for the benefit of the creditors.  Subsections (3)(a) to (f) lists the steps that will prevent re-vesting, and section 39A(4) provides that Scottish Ministers may by regulations vary, add to, or remove any matter referred to in those subsections. 
	46. Section 39A(7) provides that in circumstances prescribed by regulations the sheriff may on the application of the trustee in sequestration extend the three year period, which would have the effect that a debtor’s home could not re-vest until the end of the extended period. 
	47.  Section 39A(8) provides that Scottish Ministers may by regulations make any provision they consider necessary or expedient to alter or extend the effect of this section, including in particular: 
	 reducing the three year period; 
	 disapplying the re-vesting provisions, either directly or by giving new powers to the sheriff; and 
	 
	48. The debtor’s home is often the most valuable asset in a bankrupt estate, and therefore the most likely source of funds to pay a dividend to the creditors.  The debtor’s home is of course an asset of some significance compared to (say) an insurance policy.  It may be a home for the debtor’s partner and children, and the forced sale of the home may cause distress. 
	49.  It follows that the law must strike the right balance between the legitimate interest of the creditors in payment, and the effect of a forced sale or disposal on the debtor and (more important) by any dependents.  The Executive considers that the balance is struck by providing that the trustee in sequestration will have a reasonable opportunity to deal with the debtor’s home, and if that opportunity is not used then in the interests of certainty and fairness the home should revert to the debtor. 
	50. The Executive considers that 3 years is, in most circumstances, a reasonable period in which to expect the trustee in sequestration to take action.  The Executive also considers that this is a matter which should be subject to continuing review and amendment, as change may be needed to ensure that the balance remains the right one in an environment where law and practice is subject to regular change.  The enabling powers sought will enable Scottish Ministers to manage this area of policy, subject to the scrutiny of the Scottish Parliament.   
	 
	51. Regulations made under this section will be subject to annulment in pursuance of a resolution of the Scottish Parliament. The negative resolution procedure is considered to offer an appropriate balance between, on the one hand, expedition and convenience and, on the other, the need for scrutiny for a provision of this nature. 
	52. Section 18(1) of the Bill amends Schedule 5 to the 1985 Act so that Scottish Ministers may by regulations make provision as to the conditions which require to be fulfilled in order for a trust deed to be granted the status of a protected trust deed, and related matters.  Paragraph 5(2)(b) of Schedule 5 provides that such regulations may make such amendments to the 1985 Act as appear necessary in consequence of the regulations. 
	53. The Executive considers that reform of protected trust deeds is best taken forward by subordinate legislation made under the 1985 Act, as that will provide the flexibility to continue monitoring and improving the threshold for and administration of that form of bankruptcy. 
	54. The Executive is in the process of consulting on the draft regulations which it proposes to make using the new powers introduced by section 18 of the Bill.  The regulations are intended to address two main concerns, namely that: 
	 existing trusts offer a poor return for the creditors: and  
	 trusts are infrequently audited, leading to doubts that cases are being properly managed in the interests of creditors.   
	55. The 1985 Act is a technical measure setting out often detailed procedures for dealing with insolvent debtors.  The Executive therefore considers it necessary to extend this enabling power to include making such amendments to the 1985 Act as appear necessary to Scottish Ministers.  For example, paragraph 2 of Schedule 5 to the 1985 Act provides that the Court of Session may be Act of Sederunt prescribe the form of notice in the Register of Inhibitions.  If Scottish Ministers decide that it is necessary to provide a new form then the regulations could do so. 
	56. Regulations made under Schedule 5 to the 1985 Act will be subject to annulment in pursuance of a resolution of the Scottish Parliament.  The negative resolution procedure is considered to offer an appropriate balance between, on the one hand, expedition and convenience and, on the other, the need for scrutiny for a provision of this nature. 
	57. Section 19 of the Bill amends composition procedure, which is a method by which a debtor can be discharged from sequestration by agreeing (composing) on payment of a dividend of at least 25 pence in the pound to the creditors.  The existing rules on composition are set out in Schedule 4 to the 1985 Act. 
	58. Section 19(3) provides in a new paragraph 4 of Schedule 4 to the 1985 Act that the debtor when offering to compose shall send to each creditor such information as may be prescribed by Scottish Ministers by regulations.   
	59. Section 19(4) provides for new paragraphs 5 to 8B of Schedule 4 to the 1985 Act. Paragraph 5 provides that the offer of composition shall be in the form and include such information as Scottish Ministers may by regulations prescribe.  Paragraph 8A(1) provides that Scottish Ministers may by regulations vary, add to or delete any of the requirements mentioned in paragraphs 4 to 8 of schedule 4.  Paragraph 8A(2) provides that such regulations may make such amendments to the 1985 Act as appear necessary in consequence of the regulations. 
	60.  Section 19(7) provides for a new paragraph 11 of Schedule 4 to the 1985 Act.  Paragraph 11(3) provides that a certificate of discharge granted to the debtor by the Accountant in Bankruptcy shall be in the form prescribed by Scottish Ministers by regulations. 
	61. It is intended that offers of composition will now be approved by the Accountant in Bankruptcy rather than by the court, before being sent to the creditors who may accept or reject the offer.   If the offer is accepted under the new approval arrangements introduced by the Bill then the Accountant in Bankruptcy will discharge the debtor from the sequestration. 
	62.   The Executive considers that composition procedure is best taken forward by subordinate legislation made under the 1985 Act, as that will provide the flexibility to make and adjust forms, and to monitor, and as needed, improve the composition process. Scottish Ministers should therefore have the necessary powers to provide for the procedures to be followed by the debtor, the trustee in sequestration and the Accountant in Bankruptcy. 
	63. As discussed for section 18 above, the 1985 Act is a technical measure setting out often detailed procedures for dealing with insolvent debtors.  Schedule 4 to the 1985 Act in particular contains detailed procedural rules, unusually so for primary legislation.  The Executive therefore considers it necessary to extend this enabling power to include making such amendments to the 1985 Act as appear necessary to Scottish Ministers.  For example, paragraph 4 of Schedule 4 to the 1985 Act provides that a notice that an offer of composition has been recommended shall be published in the Edinburgh Gazette. If Scottish Ministers decide that some other from of publication is necessary then the regulations made under Schedule 4 could provide for that. 
	64. Regulations made under Schedule 4 to the 1985 Act will be subject to annulment in pursuance of a resolution of the Scottish Parliament.  The negative resolution procedure is considered to offer an appropriate balance between, on the one hand, expedition and convenience and, on the other, the need for scrutiny for a provision of this nature. 
	65. Section 22 of the Bill amends section 67 of the 1985 Act.  Section 22(4) provides a new: 
	 section 67(9)(a) of the 1985 Act, to the effect that a debtor is guilty of an offence who without disclosing the bankruptcy takes credit in excess of £500, or such other amount as may be prescribed by regulations made by Scottish Ministers: 
	 section 67(9)(b) of the 1985 Act, to the effect that a debtor is guilty of an offence who without disclosing the bankruptcy takes credit of any amount when the total credit taken is then already £1000 or more, or such other amount as may be prescribed by regulations made by Scottish Ministers. 
	66. The Bill is an opportunity to change the level of approved credit, and is indeed the first revision to that threshold since the Bankruptcy (Scotland) Act 1993 amended section 67 of the 1985 Act.  The 1985 Act currently includes power to amend the threshold by regulations.  The Executive considers it appropriate to retain that power for the single credit threshold, and to take a similar power for the new global credit threshold.  The Executive intends that Scottish Ministers will consider the threshold in the light of prevailing economic circumstances, and make such changes as are thought necessary. 
	67. Such an order will be subject to annulment in pursuance of a resolution of the Scottish Parliament.  The negative resolution procedure is considered to offer an appropriate balance between, on the one hand, expedition and convenience and, on the other, the need for scrutiny for a provision of this nature. 
	68. Section 23 of the Bill amends section 5 of the 1985 Act by providing that a creditor may not petition for sequestration unless that creditor has provided the debtor, by such time prior to the presentation of the petition as Scottish Ministers may by regulations prescribe, with a copy of the debt advice and information package referred to in section 10(5) of the 2002 Act. 
	69. The Executive considers that the time prior to presentation of a petition by which a copy of the DAIP must be provided is a procedural matter, best dealt with in subordinate legislation rather than the Bill.   
	70. Taking enabling powers will enable Scottish Ministers to review and adjust as needed the time period in question, so that the law will provide the right balance between a quick remedy for creditors (reducing the scope for avoidance) and a fair opportunity for debtors to put in place one of the alternatives to sequestration such as the Debt Arrangement Scheme.  The Executive is considering where the right balance lies at present, and how best to align this limit with other procedural rules, but is minded subject to views from interested parties to fix the period at 14 days. 
	 
	71. Regulations made under section 5 of the 1985 Act will be subject to annulment in pursuance of a resolution of the Scottish Parliament.  The negative resolution procedure is considered to offer an appropriate balance between, on the one hand, expedition and convenience and, on the other, the need for scrutiny for a provision of this nature. 
	72. Section 26 of the Bill inserts new section 43A into the 1985 Act.  
	73. Section 43A of the 1985 Act requires the trustee in sequestration to require from the debtor a written statement of affairs in certain circumstances.  Section 43A(2) provides that an account of the current state of affairs when given shall be in such form as Scottish Ministers may by regulations prescribe. 
	74. The Executive considers that the form of the statement of affairs is a procedural matter, best dealt with in subordinate legislation rather than the Bill.  The form should therefore be prescribed by Scottish Ministers, and reviewed and amended as needed from time to time in the future. 
	 
	75. Regulations made under section 43A of the 1985 Act will be subject to annulment in pursuance of a resolution of the Scottish Parliament.  The negative resolution procedure is considered to offer an appropriate balance between, on the one hand, expedition and convenience and, on the other, the need for scrutiny for a provision of this nature. 
	 
	76. Section 31 of the Bill provides for the setting up of the new Register of Floating Charges under the management of the Keeper of the Registers of Scotland.  The Keeper may under section 31(7) charge such fees for registration, inspection, or extraction of entries in the Register as Scottish Ministers may be regulations prescribe.  Section 31(8) provides that Scottish Ministers may by regulations make provision as to the form and manner in which the Register is to be maintained.  
	77. Registers of Scotland maintain their public registers on a self-financing basis under section 9 of the Public Finance and Accountability (Scotland) Act 2000.  Fees for registration and information provision fees in the current registers are set by statutory instrument, and this approach is therefore proposed for the new Register.  Subject to the direction of Scottish Ministers, the development and maintenance costs of the proposed Register of Floating Charges should be met from fee income generated by the new register.  
	  
	78. Registers of Scotland will require to develop the proposed Register of Floating Charges.  The Scottish Executive considers that detailed questions to do with the form of the Register and manner in which it is to be kept are best left to subordinate legislation, as they will require adjustment from time to time.   
	 
	79. Regulations made under this section will be subject to annulment in pursuance of a resolution of the Scottish Parliament.  The negative resolution procedure is considered to offer an appropriate balance between, on the one hand, expedition and convenience and, on the other hand, the need for scrutiny for provisions of this nature. 
	80. Section 33 of the Bill makes provision for the registering of an advance notice of a floating charge.  Section 33(2) provides that any such notice will contain such particulars and be given in such form as Scottish Ministers may by regulations prescribe.   
	 
	Reason for taking power 
	81. At present charges are ranked according to the date on which they are created.  This section allows an advance notice of a charge to be registered, and the effect of such a notice is that if the charge itself is registered within 21 days then it will rank from the date of the notice rather than the date of registration.  The Scottish Executive considers that taking the power will enable it to respond flexibly to changing circumstances and the form, particulars and manner of the advance notice can be adjusted if required. 
	82. Regulations made under this section will be subject to annulment in pursuance of a resolution of the Scottish Parliament.  The negative resolution procedure is considered to offer an appropriate balance between, on the one hand, expedition and convenience and, on the other hand, the need for scrutiny for provisions of this nature. 
	83. Section 43(4) of the Bill provides that Scottish Ministers may by regulations confer, remove or modify functions of the Scottish Civil Enforcement Commission.  Such regulations may under section 43(5) transfer functions conferred on another person under another enactment, and make such modifications to the Bill or any other enactment which Scottish Ministers consider necessary or expedient in consequence of that transfer. 
	84. The Executive considers that a new public body should only be created where there is a clear need for the body, and no other suitable body is in place.  Those criteria are met for the Commission, but by the same token the Executive considers that the new body being created should be capable of taking on new functions.  This represents an efficient and effective use of public resources. 
	85. No definite future functions have been identified, but the Executive is actively considering how best to provide for the care of crew stranded without support in an arrested ship.  The Commission could be given the function of providing for the crew, and recovering the costs. 
	86.  In any event the Executive considers that this power will enable an extension in functions without the need to use scarce primary legislation.  For example, the Commission is expected to undertake a review of informal debt collection in Scotland.  It is possible that such a review may result in a recommendation that the Commission take a more direct role in regulating this area in some way.  Scottish Ministers would be able to use this power to give effect to such a recommendation. 
	87. The power will enable transfer of existing or future functions of other persons, as well as adding entirely new functions.  In that event the power will enable amendment of any enactment.  No definite future transfer of functions has been identified, but this extension to the regulation making power would (for example) enable the name of the Commission and the transferee body to be changed in order to better reflect the new arrangements.  A change of name will often facilitate public understanding of a body’s role, which is of particular value in this complex and technical area. 
	88. The power to remove functions could be used to transfer a function in the Bill to some other more suitable person.  For example, the review of informal debt collection may conclude that this is a matter that should be dealt with elsewhere. 
	89. Regulations made under this section will be subject to annulment in pursuance of a resolution of the Scottish Parliament.  The negative resolution procedure is considered to offer an appropriate balance between, on the one hand, expedition and convenience and, on the other hand, the need for scrutiny for provisions of this nature.  The power does extend to amending other legislation but given the narrow scope of that extension the Executive still considers that negative resolution procedure strikes the right balance. 
	90. Section 55(1) of the Bill provides that Scottish Ministers may by regulations add, remove or modify the functions of messengers of court. 
	91.  Section 55(2) of the Bill provides that Scottish Ministers may by regulations: 
	 prescribe the types of business associations which messengers of courts may form in order to carry out their functions; 
	 provide for ownership, membership, management or control of those business associations; 
	 prescribe conditions that must be satisfied by those business associations; and 
	 provide for fees and charges of messengers of court. 
	92. What is, or is not, a function of a messenger of court is important because this part of the Bill regulates official functions.  Other areas of lawful business activity are not official functions and are not regulated by the Bill, except to the extent that (say) something done elsewhere affects the suitability of a person to be or remain a court messenger.   
	93. The Executive considers it appropriate therefore that the extent of official functions should be kept under review, and modifications made as needed from time to time.  It further considers that a process of review and continuous improvement is best dealt with in subordinate legislation. No definite future functions have been identified, but this power might be used (for example) to confer function relating to enforcement of criminal fines. 
	94.  Messengers of court will be responsible for important public functions, and it is essential that they are in all respects properly organised and managed when carrying out those functions.  Indeed, the business activities of sheriff officers and messengers-at-arms are already partially regulated under the 1987 Act.  Section 75(1) of the 1987 Act provides that the Court of Session may by Act of Sederunt regulate their “organisation”.  That power has been used to prohibit them from forming limited companies to carry out official functions, due to concerns about a potential conflict of interest between court officers and shareholders/directors. 
	95.  The Executive considers that similar rules are needed for messengers of court, and that following the model of the 1987 Act those rules should be made in subordinate legislation.  It is anticipated for example that regulations made under this power will require that messengers of court may only form partnerships with other officers where the business is carrying out functions under the Bill.  Again, this will remove the potential conflict between court officers and other owners of the business.  It is anticipated that this rule will extend to limited liability partnerships, which will however be a permitted form of business organisation. 
	96. It is anticipated that rules made under the powers in this section will deal with many other issues where present regulation is inadequate, or incomplete.  That will include, for example, provision dealing with record keeping, client accounts, and audits.  The intended regulations will therefore lead to improved security for client monies held by court messenger businesses. 
	97. It is expected that regulations made under the powers in this section will be extensive.  A draft has not been prepared as the Executive intends to work in partnership with key stakeholders in the existing professions.  A seminar was held in Dunblane in June 2005, and working groups will carry on the necessary ground work on an ad hoc basis.  The Executive expects that the regulations will impact on existing business organisations, as (for example) existing court officer partnerships have non-officer members.  The Executive intends therefore to prepare a regulatory impact assessment to support the regulations when they are made and subject to scrutiny.  
	98. Regulations made under this section will not impact directly on the way messengers of court carry out ‘unofficial’ business.  They would for example be able to form limited companies for other types of business. 
	99. Regulations made under this section will be subject to annulment in pursuance of a resolution of the Scottish Parliament.  The negative resolution procedure is considered to offer an appropriate balance between, on the one hand, expedition and convenience and, on the other hand, the need for scrutiny for provisions of this nature. 
	100. Section 56 of the Bill provides that Scottish Ministers by regulations must designate a professional association for messengers of court, and may make provision in relation the functions, constitution and procedures of that association.  
	101. There has recently been a lack of unity amongst sheriff officers and messenger-at-arms despite being closely allied professions typically practising in the same businesses. The Executive therefore considers that messengers of court should  belong to a single professional association.  The new body will be able to speak with one voice on professional issues, and engage fully with the Commission as the new regulatory body. 
	102. There must be a professional association in order for court messengers to be represented on the Commission as required by Schedule 2 to the Bill.  Regulations may then deal with the functions, constitution or procedures of the association.  The Executive intends to work in partnership with the sector to develop appropriate arrangements as discussed below. 
	103. The intention is that, as with all matters relating to reform of the enforcement professions, the Executive will consult and engage with the existing professions (or the new profession) and all other parties with an interest including above all the Commission.  The Executive considers that this principle is so important in these circumstances that a requirement to consult should be stated on the face of the Bill. 
	104. The emphasis on consultation and engagement has the effect that commencement of these provisions will raise tricky issues of timing.  Scottish Ministers must consult with the Commission before making regulations designating a professional association, but the Commission must include a member nominated by that professional association.  The Executive expects to resolve that paradox by using the ancillary powers in sections 201 and 202 of the Bill as needed. 
	Choice of level of scrutiny 
	105. Regulations made under this section will be subject to annulment in pursuance of a resolution of the Scottish Parliament.  The negative resolution procedure is considered to offer an appropriate balance between, on the one hand, expedition and convenience and, on the other hand, the need for scrutiny for provisions of this nature. 
	106. Section 62 of the Bill sets out the powers of the Commission to deal with misconduct or criminal behaviour by a messenger of court.  Section 62(4)(c) provides that one such power is to make an order imposing a fine not exceeding level 4 on the standard scale, or any other sum prescribed by Scottish Ministers in regulations. 
	107. The Executive considers that it is appropriate to keep the level of fine under review, and to give Scottish Ministers a power to change that level if needed in order for the Commission to be able to properly regulate the conduct of messengers of court. 
	108. Regulations made under this section will be subject to annulment in pursuance of a resolution of the Scottish Parliament.  The negative resolution procedure is considered to offer an appropriate balance between, on the one hand, expedition and convenience and, on the other hand, the need for scrutiny for provisions of this nature. 
	109. Section 64 of the Bill gives a right of appeal to the Court of Session to any person affected by a decision of the Commission to appoint a court messenger, or a decision of the disciplinary committee to suspend or discipline a court messenger.  Section 64(3) provides that the Court of Session may by Act of Sederunt prescribe the procedure in such an appeal. 
	 
	Reason for taking power 
	   
	110. The Court of Session may by Act of Sederunt regulate its own procedure.  The Executive therefore considers that it is appropriate to give the Court power to prescribe procedure in an appeal under section 64 of the Bill.  
	111. Rules made under this power are procedural and administrative.  In the same way that there is no need for Scottish Ministers to make them, there is no need for the Parliament to approve or annul them.  It is therefore appropriate that they should be made by Act of Sederunt and not subject to any Parliamentary procedure. 
	112. Section 65 of the Bill provides that anything done by messenger of court in exercise of a prescribed function in relation to a matter in which the messenger has an interest is void.  Section 65(6) defines “prescribed function” as meaning functions in the Bill, or functions in any other enactment which Scottish Ministers may by regulations specify for the purposes of this section. 
	113. Many enactments provide for sheriff officers and messengers of court to perform enforcement or citation functions, and indeed section 52(3) of the Bill provides that any function of such officers under a rule of law existing at commencement of that provision will transfer to messengers of court.  Those functions are intended to be “prescribed functions” for the purposes of this section. 
	114. Other enactments will in due course confer enforcement or citation functions on messengers of court, and may indeed confer other functions.  The Executive considers that a view must be taken in relation to each such function as to whether there is a conflict of interest that must be covered by section 65 of the Bill.  If so, Scottish Ministers should be able to prescribe that function under this power. 
	115. Regulations made under this section will be subject to annulment in pursuance of a resolution of the Scottish Parliament.  The negative resolution procedure is considered to offer an appropriate balance between, on the one hand, expedition and convenience and, on the other hand, the need for scrutiny for provisions of this nature. 
	116. Section 43(7) of the Bill introduces schedule 2 to the Bill, which makes further provision on the Commission. 
	 Schedule 2, paragraph 20 – The Scottish Civil Enforcement Commission 
	 
	 
	117. Paragraph 20 of schedule 2 to the Bill provides that Scottish Ministers may by regulations make such further provision about the structure and procedures of the Commission as they consider appropriate. 
	118. The Executive considers that both the Commission and Scottish Ministers should be able to review structures and procedures, and make any further provision as may be needed to enable the Commission to perform its functions in an effective manner.  It may, for example, be thought appropriate to specify the purpose and structure of other committees of the Commission in a similar way as is done by the Bill for the disciplinary committee.  The Executive considers that procedural matters of this kind should be dealt with by subordinate legislation. 
	119. Regulations made under this section will be subject to annulment in pursuance of a resolution of the Scottish Parliament.  The negative resolution procedure is considered to offer an appropriate balance between, on the one hand, expedition and convenience and, on the other hand, the need for scrutiny for provisions of this nature. 
	 
	120. Section 70 of the Bill creates the diligence known as land attachment.  Under section 70(4) a land attachment has effect on the 28th day after registration of a notice in the property registers.  During that 28 day period it has effect as if it were an inhibition restricted to the land specified in land attachment  
	121. Section 70(7) provides that Scottish Ministers may by regulations substitute another period for the 28 day period, and may in consequence of such a substitution make such amendment of enactments (including the Bill) as they think fit. 
	Reason for taking power 
	   
	122. The new diligence of land attachment will affect conveyancing and security law and practice.  If a land attachment had immediate effect it would become harder for people to buy and sell land and buildings in confidence.  In particular, a land attachment could be created in the ‘blind’ period in a conveyance between the dates of the interim report in the property registers search and the final report showing the buyer’s new title deed. 
	123. A lot happens in that blind period: any loan is released by a secured lender, the price is paid to the seller, the buyer gets the conveyance, tax (stamp duty) is paid on the new title deed, and the title and security deeds are recorded or registered in the appropriate property register.   The buyer and lender need to be sure that nothing happens to the seller’s title between the dates the price is paid and the new deeds are safely registered.   
	124. In practice this blind period is covered by a letter of obligation by the selling solicitor, who gives a personal guarantee that the final report in the property search will be clear.  The guarantee is subject to a condition that the seller will record their new title deed in the appropriate property register within a reasonable time.  What is reasonable varies according to circumstances.  At present it is taking longer than has been usual to get a conveyance stamped, and solicitors consider a 28 day condition in a letter of obligation to be reasonable. 
	125. If a land attachment were created without notice in the blind period that would be a problem both for the buyer, the buyer’s lender, and the selling solicitor.  There will be much less of a problem if the seller is only inhibited in the blind period.  The attaching creditor’s right will only come first over the other interests if there is no binding contract for the conveyance.  The Executive considers therefore that it is fair to impose a waiting period before the land attachment is created. 
	126. The question then is how long that waiting period should be.  In this matter the Executive must balance the attaching creditor’s interest in a quick and effective remedy, with the public interest in a smooth running conveyancing process.   The Executive considers that the right waiting period is one no shorter than the one conveyancing practitioners consider necessary.  Scottish Ministers should have power to vary the 28 day period as they think fit in order to ensure that the balance struck here properly reflects both professional views and changes in applicable law and practice.  
	127. The Executive also considers that this issue engages a number of complex and technical areas of law, and that therefore any regulations made using this power should be able to amend either the Bill or any other enactment such as (say) the Land Registration (Scotland) Act 1979.  The Executive expects that the power would be used in this way to make any consequential changes to time limits in this and other legislation. 
	128. Regulations made under this section will be subject to annulment in pursuance of a resolution of the Scottish Parliament.  The negative resolution procedure is considered to offer an appropriate balance between, on the one hand, expedition and convenience and, on the other hand, the need for scrutiny for provisions of this nature. 
	 
	129. Section 72(1) of the Bill provides that the notice of land attachment to be registered in (or as nearly as may be in) the form prescribed by Act of Sederunt.  By virtue of subsection (5), the form of a certificate of service of such a notice may also be prescribed by Act of Sederunt. 
	Reason for taking power 
	   
	130. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff courts or Court of Session, and rules can regulate the procedure in any diligence.  A land attachment may be in execution of a decree or equivalent of any court.  The Executive therefore considers that it is appropriate to give the Court power to prescribe the form for a notice of land attachment and for a certificate of service of such a notice.  The Court will, for example, be able to use this power to ensure that the form reflects the different procedures in the Supreme Court and other courts as they develop and change over time. 
	131. Rules made under this power are procedural and administrative.  In the same way that there is no need for Scottish Ministers to make them, there is no need for the Parliament to approve or annul them.  It is therefore appropriate that they should be made by Act of Sederunt and not subject to any Parliamentary procedure. 
	132. Section 77(2) of the Bill provides a mechanism whereby a person who acquires a right to complete a pending land attachment can give effect to that right by registering a notice to that effect in the appropriate property register and the register of inhibitions.  Section 77(3) provides that the notice must be in (or as nearly as may be in) the form prescribed by Act of Sederunt.  
	Reason for taking power 
	   
	133. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff courts or Court of Session, and rules can regulate the procedure in any diligence.  A land attachment may be in execution of a decree or equivalent of any court.  The Executive therefore considers that it is appropriate to give the Court power to prescribe this form.  The Court will, for example, be able to use this power to ensure that the form reflects the different procedures in the Supreme Court and other courts as they develop and change over time. 
	134. Rules made under this power are procedural and administrative.  In the same way that there is no need for Scottish Ministers to make them, there is no need for the Parliament to approve or annul them.  It is therefore appropriate that they should be made by Act of Sederunt and not subject to any Parliamentary procedure. 
	135. Section 79 of the Bill provides that where a debtor dies after a land attachment has been created then the land attachment will continue to have effect.  Section 79(2) provides that the Court of Session may by Act of Sederunt provide for the operation of this Chapter of the Bill in such circumstances.  
	Reason for taking power 
	   
	136. The creditor in a land attachment where the debtor has died will be able to complete the diligence.  This chapter provides for various notices to be served on the debtor but that will no longer be possible, and further provision is needed in order to prevent the creditor’s rights being frustrated.  The Executive considers that the Court of Session is best placed to review and regulate such procedural matters, particularly given the wide range of legal issues that arise on a death.  The Court could, for example, provide for service of notices on any executor or on next-of-kin. The Court will be able to use this power to ensure that enforcement of a land attachment after a debtor’s death reflects the different procedures in the Supreme Court and other courts as they develop and change over time.  
	137. Rules made under this power are procedural and administrative.  In the same way that there is no need for Scottish Ministers to make them, there is no need for the Parliament to approve or annul them.  It is therefore appropriate that they should be made by Act of Sederunt and not subject to any Parliamentary procedure. 
	138. Section 80 of the Bill provides that a person, who has entered into a contract to purchase land or buildings from a debtor, may where ownership has not been transferred register a caveat in the appropriate property register so that they receive notice of a sale application.  Section 80(2) provides that the caveat shall be in (or as nearly as may be in) the form prescribed by Act of Sederunt. 
	Reason for taking power 
	   
	139. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff courts or Court of Session, and rules can regulate the procedure in any diligence.  A land attachment may be in execution of a decree or equivalent of any court.  The Executive therefore considers that it is appropriate to give the Court power to prescribe this form. 
	140. Rules made under this power are procedural and administrative.  In the same way that there is no need for Scottish Ministers to make them, there is no need for the Parliament to approve or annul them.  It is therefore appropriate that they should be made by Act of Sederunt and not subject to any Parliamentary procedure. 
	 
	141. Section 81 of the Bill provides the procedure by which a creditor may apply to the sheriff for a warrant for sale of attached land. 
	142.  Section 81(1) provides that a creditor may apply for a warrant of sale of attached land where, amongst other factors, the debt secured by the attachment exceeds the “prescribed sum”.  Section 81(2) provides that the prescribed sum is £1500 or such other sum prescribed by Scottish Ministers by regulations.  
	143. Section 81(4) sets out the categories of persons on whom an application for warrant must be intimated.  Section 81(4)(f) provides that the last such category is any other person belonging to a class of persons prescribed by Scottish Ministers by regulations. 
	Reason for taking powers 
	   
	144. Fixing a minimum level of debt for the purpose of an application for warrant of sale is an important debtor protection. Keeping that level under review is important if it is to stay as an effective protection, particularly where land attachment will be one of a number of tools available to creditors including sequestration.  The Executive considers therefore that Scottish Ministers should have power to vary the prescribed sum under this section.  It may, for example, be appropriate to increase the minimum level to reflect any change in the sequestration debt threshold. 
	145. An application for a warrant for sale is a significant step, and various persons should be aware of it if only so that they can take any steps available to them to protect their interests.  This is a further matter that the Executive considers should be kept under review.  It may be, for example, that experience will show that it is appropriate to intimate the application to dependents of the debtor who are not then occupying an attached home.   
	146. The question of who does, and does not, receive intimation is a procedural matter appropriately dealt with in subordinate legislation.  However, in this particular case it may be a matter strongly linked to substantive rights.  The Executive considers therefore that Scottish Ministers should have power to specify other classes of persons on whom intimation should be made. 
	147. Regulations made under this section will be subject to annulment in pursuance of a resolution of the Scottish Parliament.  The negative resolution procedure is considered to offer an appropriate balance between, on the one hand, expedition and convenience and, on the other hand, the need for scrutiny for provisions of this nature. 
	148. Section 81(3) provides that an application for warrant for sale shall be in (or as nearly as may be in) the form prescribed by Act of Sederunt.  Section 81(3)(c) sets out the documents that must accompany an application when it is sent to the sheriff, and section 81(3)(c)(v) provides that those documents shall include any other document prescribed by Act of Sederunt.  
	Reason for taking power 
	   
	149. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff courts, and rules can regulate the procedure in any diligence. The Executive therefore considers that it is appropriate to give the Court power to prescribe the form of application for a warrant for sale, and if considers it appropriate to require that any other document that may assist the court shall accompany the application.  The Court will, for example, be able to use this power to ensure that the form reflects the different procedures in the sheriff courts as they develop and change over time 
	150. Rules made under this power are procedural and administrative.  In the same way that there is no need for Scottish Ministers to make them, there is no need for the Parliament to approve or annul them.  It is therefore appropriate that they should be made by Act of Sederunt and not subject to any Parliamentary procedure. 
	 
	151. Section 86 of the Bill provides for the full hearing on an application for a warrant for sale.  Section 86(5) provides that the sheriff must make an order refusing the application for warrant if satisfied that any ground set out in section 86(6) applies in that case.  Section 86(6)(g) provides that the last such ground is that if the attached land or any part of it were sold the likely net proceeds would not exceed the sum mentioned section 86(7). 
	152. Section 86(7) sets out how the minimum likely net proceeds threshold is to be calculated.  It is the aggregate of the expenses of attachment, and the lesser of: 
	 £500; and 
	 10% of the lesser of the original or current sum due under the charge for payment that came before the attachment (see section 70(6) of the Bill). 
	 
	Scottish Ministers may by regulations prescribe some other sum or percentage in substitution for the £500 or 10% figures set out in section 86(7). 
	Reason for taking power 
	   
	153. Fixing a threshold for the minimum likely net proceeds to be realised from a requested sale of attached land is an important debtor protection. Keeping that level under review is therefore important if the intended protection is to remain effective over time.  The Executive considers therefore that Scottish Ministers should have power to vary the prescribed sum and prescribed percentage under this section. 
	154. Regulations made under this section will be subject to annulment in pursuance of a resolution of the Scottish Parliament.  The negative resolution procedure is considered to offer an appropriate balance between, on the one hand, expedition and convenience and, on the other hand, the need for scrutiny for provisions of this nature. 
	155. Section 95 of the Bill provides that where the sheriff grants warrant for sale, the creditor may serve 7 days notice on the debtor or any other person entitled to occupy the land, terminating the right of the debtor (or other person) to occupy that land.  The creditor may then register a certificate of such service in the appropriate property register.  Section 95(2) and (4) provide that the notice and certificate shall be in (or as nearly as may be in) the form prescribed by Act of Sederunt.   
	   
	Reason for taking power 
	   
	156. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff courts, and rules can regulate the procedure in any diligence. The Executive therefore considers that it is appropriate to give the Court power to prescribe the forms of notice (effectively notice to quit) and certificate of service.  The Court will, for example, be able to use this power to ensure that the form reflects the different procedures in the sheriff court as they develop and change over time. 
	157. Rules made under this power are procedural and administrative.  In the same way that there is no need for Scottish Ministers to make them, there is no need for the Parliament to approve or annul them.  It is therefore appropriate that they should be made by Act of Sederunt and not subject to any Parliamentary procedure. 
	158. Section 97 of the Bill provides for a suitable independent person, such as a solicitor or messenger of court, to be appointed to carry through the sale or realisation of attached land. Section 97(2) provides that the appointed person shall before acting lodge with the Court a bond of caution for such amount as may be prescribed by Act of Sederunt. 
	Reason for taking power 
	   
	159. The appointed person will be responsible for money belonging to other persons, perhaps a great deal of money.  In such cases the law often requires the responsible person to provide security for the third parties against losses caused by misfortune or (in rare cases) dishonesty.  For example, an executor who asks the court for permission to deal with a dead person’s estate (confirmation) must provide security for the claims of the beneficiaries against the estate.  This is done by lodging a bond of caution which is a guarantee of payment by a third party, usually given by an insurance company in exchange for a premium. 
	160. The Executive considers that the appointed person should also need to give security by lodging a bond of caution with the court.  The amount of security that is needed will vary from case to case.  If it is too low then the persons with a claim to the sale price are put at unnecessary risk.  If it is too high then unnecessary additional costs will need to be paid by the debtor.  The Executive therefore considers that this is a matter which should be left to Court of Session to determine and thereafter keep under review, perhaps by providing a sliding scale based on the expected net free proceeds of the attached land.  
	161. Rules made under this power are procedural and administrative.  In the same way that there is no need for Scottish Ministers to make them, there is no need for the Parliament to approve or annul them.  It is therefore appropriate that they should be made by Act of Sederunt and not subject to any Parliamentary procedure. 
	 
	162. Section 97(8) of the Bill provides that Scottish Ministers may by regulations confer on, remove from, or modify the functions of an appointed person.  
	Reason for taking power 
	   
	163. The appointment of an independent person to carry through a sale or realisation is an important protection for a debtor faced with a compulsory sale of land.  It also offers some comfort to the creditor.  The appointed person has their first responsibility to the court rather than any of the creditors, the debtor or other interested person such as a secured lender. 
	164. What is, or is not, a function of an independent person is important because it impacts on the rights of other persons.  Section 97 sets out the essential activities of the appointed person, but this is an area the Executive intends to keep under review.  It may be necessary or expedient to modify the functions of the appointed person, say by providing that the appointed person does not need to advertise the sale in all circumstances.  The Executive considers that Scottish Ministers should therefore have power to make needed changes by regulations under this section.  
	165. Regulations made under this section will be subject to annulment in pursuance of a resolution of the Scottish Parliament.  The negative resolution procedure is considered to offer an appropriate balance between, on the one hand, expedition and convenience and, on the other hand, the need for scrutiny for provisions of this nature. 
	166. Section 100 of the Bill provides that the title of a buyer in good faith of attached land will be good even where the attachment proves to be irregular or to have ceased to have effect, where the appointed person grants a certificate in (or as nearly as may be in) the form prescribed by Act of Sederunt that the attachment was regularly executed. 
	Reason for taking power 
	   
	167. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff courts, and rules can regulate the procedure in any diligence. The Executive therefore considers that it is appropriate to give the Court power to prescribe the form certifying that the land attachment was regularly executed.  The Court will, for example, be able to use this power to ensure that the form reflects the different procedures in the sheriff courts as they develop and change over time. 
	168. Rules made under this power are procedural and administrative.  In the same way that there is no need for Scottish Ministers to make them, there is no need for the Parliament to approve or annul them.  It is therefore appropriate that they should be made by Act of Sederunt and not subject to any Parliamentary procedure. 
	169. Section 102 of the Bill provides that where attached land is sold the appointed person must lodge a report of the sale with the court by 28 days after the price is paid.  Section 102(2) provides that the report must be in (or as nearly as may be in) the form prescribed by Act of Sederunt. 
	Reason for taking power 
	   
	170. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff courts, and rules can regulate the procedure in any diligence. The Executive therefore considers that it is appropriate to give the Court power to prescribe the form of the report of sale.  The Court will, for example, be able to use this power to ensure that the form reflects the different procedures in the sheriff court as they develop and change over time. 
	171. Rules made under this power are procedural and administrative.  In the same way that there is no need for Scottish Ministers to make them, there is no need for the Parliament to approve or annul them.  It is therefore appropriate that they should be made by Act of Sederunt and not subject to any Parliamentary procedure. 
	172. Section 103(1) provides for the Auditor of Court to audit the report of sale, and submit a further report to the sheriff.  Section 103(4) provides that both the report of sale under section 102 of the Bill and the auditor’s report under this section must be retained by the sheriff clerk for such period as may be prescribed by Act of Sederunt. 
	Reason for taking power 
	   
	173. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff courts, and rules can regulate the procedure in any diligence. The period in which documents should be kept by the sheriff court is an administrative matter best determined as seems fit from time to time to the Court of Session.  The Executive therefore considers that it is appropriate to give the Court power to prescribe this period. 
	174. Rules made under this power are procedural and administrative.  In the same way that there is no need for Scottish Ministers to make them, there is no need for the Parliament to approve or annul them.  It is therefore appropriate that they should be made by Act of Sederunt and not subject to any Parliamentary procedure. 
	 
	175. Section 103(4) of the Bill provides that the report of sale and the audit report will be available for inspection by any interested person for such fee as may be prescribed by Scottish Ministers in an order under section 2 of the Court of Law Fees (Scotland) Act 1895 (“the 1895 Act”).   
	Reason for taking power 
	   
	176. The process of a land attachment is approved and supervised (through the appointed person) by the court.  It is therefore a matter of public record, and any member of the public should be able to inspect official reports lodged with the sheriff.  It is usual to charge a modest inspection fee, and the Executive considers therefore that Scottish Ministers should be able to fix and review a fee for this right of inspection.  This should be done by extending the existing enabling power in section 2 of the 1895 Act.  
	177. An order made under this section will, by virtue of section 2(4) of the 1895 Act, be a statutory instrument subject to annulment in pursuance of a resolution of the Scottish Parliament.  The negative resolution procedure is considered to offer an appropriate balance between, on the one hand, expedition and convenience and, on the other hand, the need for scrutiny for provisions of this nature. 
	178. Section 106 of the Bill provides for the appointed person to be able to apply for foreclosure of attached property which has not sold, or has sold for an inadequate price. 
	179. Section 106(2) provides that the application for a decree of foreclosure shall be in (or as nearly as may be in) the form prescribed by Act of Sederunt. 
	180.  Section 106(7)(b) provides that where appropriate the appointed person may certify in (or as nearly as may be in) the form prescribed by Act of Sederunt that land has as required by the court been re-advertised at a reserve price but remains unsold. 
	181.  Section 106(8)(a) provides that any decree of foreclosure shall be in (or as nearly as may be in) the form prescribed by Act of Sederunt.  
	Reason for taking power 
	   
	182. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff courts, and rules can regulate the procedure in any diligence. The Executive therefore considers that it is appropriate to give the Court power to prescribe the forms of application, certificate and decree required under this section.   
	183. Rules made under this power are procedural and administrative.  In the same way that there is no need for Scottish Ministers to make them, there is no need for the Parliament to approve or annul them.  It is therefore appropriate that they should be made by Act of Sederunt and not subject to any Parliamentary procedure. 
	 
	184. Section 109 of the Bill provides that the expenses incurred by the creditor in executing a land attachment will be chargeable against the debtor.  The costs of applications made in respect of an attachment will in principle be borne by the parties making or opposing them. 
	185.  Section 109(5), however, provides that the sheriff if satisfied that the debtor has objected to a warrant for sale or decree of foreclosure on frivolous grounds may award expenses against the debtor not exceeding an amount prescribed by Scottish Ministers by regulations. 
	Reason for taking power 
	   
	186. The Executive considers that a diligence in execution such as a land attachment should not be delayed unduly, and therefore that debtors should be deterred from making frivolous applications. They should not, of course, be deterred from making applications that are on the face of it reasonable or proportionate. 
	187. The Executive considers that the best way to balance those two factors is to give the court the power to do justice between the parties by making an order for costs against a debtor who frivolously opposes a sale or foreclosure.  The amount of costs should be kept under review, and adjusted as needed in order to ensure that the potential award by the sheriff is neither too high nor too low. 
	188. The Executive considers that this is a matter best determined by subordinate legislation made at commencement, and adjusted as needs be thereafter.  Scottish Ministers should therefore have power to fix a maximum award of expenses by regulations made under this section. 
	189. Regulations made under this section will be subject to annulment in pursuance of a resolution of the Scottish Parliament.  The negative resolution procedure is considered to offer an appropriate balance between, on the one hand, expedition and convenience and, on the other hand, the need for scrutiny for provisions of this nature. 
	190. Section 111 of the Bill provides for the formal discharge of land attachment, and if desired for registration of that discharge in the appropriate property register.  Section 111(4) provides that any such discharge shall be in (or as nearly as may be in) the form prescribed by Act of Sederunt. 
	Reason for taking power 
	   
	191. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff courts or Court of Session, and rules can regulate the procedure in any diligence.  A land attachment may be in execution of a decree or equivalent of any court.  The Executive therefore considers that it is appropriate to give the Court power to prescribe this form. 
	192. Rules made under this power are procedural and administrative.  In the same way that there is no need for Scottish Ministers to make them, there is no need for the Parliament to approve or annul them.  It is therefore appropriate that they should be made by Act of Sederunt and not subject to any Parliamentary procedure. 
	193. Section 112 of the Bill provides for the recall or restriction of a land attachment, and if desired for registration of that recall or restriction in the appropriate property register.  
	194. Section 111(2)(a) provides that the application for recall or restriction shall be in (or as nearly as may be in) the form prescribed by Act of Sederunt.   
	195.  Section 111(5) provides that any such recall or restriction shall be in (or as nearly as may be in) the form prescribed by Act of Sederunt. 
	Reason for taking power 
	   
	196. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff courts or Court of Session, and rules can regulate the procedure in any diligence.  A land attachment may be in execution of a decree or equivalent of any court.  The Executive therefore considers that it is appropriate to give the Court power to prescribe these forms. 
	197. Rules made under this power are procedural and administrative.  In the same way that there is no need for Scottish Ministers to make them, there is no need for the Parliament to approve or annul them.  It is therefore appropriate that they should be made by Act of Sederunt and not subject to any Parliamentary procedure. 
	198. Section 113 provides that a land attachment will cease to be in force after 5 years have expired from the date on which the notice of land attachment is registered, but that the creditor may extend the attachment for a further period of 5 years.  To do so the creditor must register in the appropriate property register a notice of extension in (or as nearly as may be in) the form prescribed by Act of Sederunt. 
	Reason for taking power 
	   
	199. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff courts or Court of Session, and rules can regulate the procedure in any diligence.  A land attachment may be in execution of a decree or equivalent of any court.  The Executive therefore considers that it is appropriate to give the Court power to prescribe these forms. 
	200. Rules made under this power are procedural and administrative.  In the same way that there is no need for Scottish Ministers to make them, there is no need for the Parliament to approve or annul them.  It is therefore appropriate that they should be made by Act of Sederunt and not subject to any Parliamentary procedure. 
	 
	 
	201. Section 116 of the Bill provides defines “decree” and “document of debt” for the purpose of setting out what authorises the diligence of money attachment.  Section 116(3) provides that Scottish Ministers may by order modify those definitions by adding or removing types of decree or document, or varying their descriptions. 
	202. The Executive considers that this enabling power has the main function of enabling Scottish Ministers to determine what kind of document authorises money attachment.  It could be used to modify technical definitions to take account of changes in law and practice. 
	203. The Executive considers that it is important to keep under review the extent to which different procedures authorise different diligences.  For example, a summary warrant authorises money attachment but not land attachment.  It may be appropriate in the future to change what is and is not authority for any diligence, say because of a change in the way in which public creditors apply for summary warrants.   
	204. If change is needed then the Executive considers that Scottish Ministers should be able to review all diligences and adjust the levels of authorisation in a coherent way.  The Executive also considers that it should not be necessary to wait for a suitable opportunity in primary legislation, and therefore that subordinate legislation is the best fit for the purpose.  This use of an enabling power follows the model approved by Parliament in respect of attachment under the Debt Arrangement and Attachment (Scotland) Act 2002 (the “2002 Act”).  
	205. Such an order will be subject to annulment in pursuance of a resolution of the Scottish Parliament. The negative resolution procedure is considered to offer an appropriate balance between, on the one hand, expedition and convenience and, on the other, the need for scrutiny for a provision of this nature. 
	 
	Part 4 Chapter 3 – Residual attachment 
	 
	206. Section 117 of the Bill provides that there is to be a form of diligence over property of a debtor to be known as residual attachment.  Under section 117(2) residual attachment may only be used to attach property of such description or class as may be specified by Scottish Ministers by regulations. 
	207. Section 117(6) provides that the regulations may vary the description of, or remove property of such description or class, from the property which may be attached by residual attachment. 
	208. Section 117(7) provides that the regulations may make further provision in the case of any particular description or class about the: 
	Reason for taking power 
	   
	209. The Executive considers that the best way to deliver an effective residual diligence is to create the minimum necessary legal framework in the Bill, and then to develop a scheme tailored to the particular requirements of each particular class or description of property amenable to this diligence: that is property that is transferable, and not attachable by (or exempt from) any other diligence. 
	210. The Executive considered two other ways in which to deliver a scheme for each class or description of property amenable to residual attachment: 
	 specifying a full mechanism for attachment and realisation on the face of the Bill; and 
	211. The advantage of specifying full schemes on the face of the Bill is that all the relevant law will appear in one place, and indeed be subject to detailed scrutiny and debate.  The Income and Corporation Taxes Act 1988 provides an example of how the Bill might have been developed to provide a full mechanism for each class or description of property.  Parts XIII and XIV of that Act include Chapters dealing with: 
	212. The main disadvantages of this approach are complexity, and the difficulty of reviewing primary legislation.  Tax legislation may be amended annually by the UK Parliament.  The Bill, already large and complex, would have become significantly larger if a similar approach to that taken by the 1988 Act were followed here.  This would have been out of proportion to the importance of residual attachment in an overall reform of the Scots law of diligence.  It would also have led to a lot of procedural provisions appearing on the face of the Bill, arguably without a proper need.  The Executive decided therefore that the primary legislation approach could not be justified as a proper use of legislative time. 
	213. The next possible approach would have been to give the court broad powers to create the mechanisms needed to attach and realise property of any particular kind.  The advantages of this are that development would be demand led, and that the courts would bring considerable skills and experience to a potentially difficult task. 
	214. The Executive considers however that this approach has too many disadvantages to be a suitable approach.  In particular, the courts: 
	215. The approach adopted of making attachment of any particular class or description of property dependent on ‘enabling’ regulations has the advantages that: 
	216. The Executive considered whether or not these regulations should be subject to affirmative procedure, but considers that the key policy issue here is whether or not there should be residual attachment of broad scope. If that is agreed then the regulations will deal with the kind of ancillary and procedural issues relevant to each class or description of property that are appropriately scrutinised under negative resolution procedure.  
	217. Section 118 of the Bill provides that a qualifying creditor may apply to the Court of Session or a sheriff court for a residual attachment order.  Section 118(2) provides that any application shall be in (or as nearly as may be in) the form prescribed by Act of Sederunt. 
	Reason for taking power 
	   
	218. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff courts or Court of Session, and rules can regulate the procedure in any diligence.  A residual attachment may be in execution of a decree or equivalent of any court, and the application for an order may be made to any court.  The Executive therefore considers that it is appropriate to give the Court power to prescribe this application form.  The Court will, for example, be able to use this power to ensure that the form reflects the different procedures in the Supreme Court and other courts as they develop and change over time. 
	219. Rules made under this power are procedural and administrative.  In the same way that there is no need for Scottish Ministers to make them, there is no need for the Parliament to approve or annul them.  It is therefore appropriate that they should be made by Act of Sederunt and not subject to any Parliamentary procedure. 
	 
	220. Section 121 of the Bill provides that where a residual attachment order is granted the creditor may serve a schedule of attachment on the debtor and other appropriate person. Section 121(2) provides that any application shall be in (or as nearly as may be in) the form prescribed by Act of Sederunt. 
	Reason for taking power 
	   
	221. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff courts or Court of Session, and rules can regulate the procedure in any diligence. The Executive therefore considers that it is appropriate to give the Court power to prescribe this schedule of attachment in the same way as for the application form. 
	222. Rules made under this power are procedural and administrative.  In the same way that there is no need for Scottish Ministers to make them, there is no need for the Parliament to approve or annul them.  It is therefore appropriate that they should be made by Act of Sederunt and not subject to any Parliamentary procedure. 
	 
	223. Section 123 of the Bill provides that where a residual attachment is in effect the creditor may apply to the court for a satisfaction order enabling realisation of the attached property to pay the debt.  Section 123(2)(a) provides that any application shall be in (or as nearly as may be in) the form prescribed by Act of Sederunt, and section 123(2)(d)(ii) provides that the application shall be accompanied by any document prescribed by Act of Sederunt. 
	Reason for taking power 
	   
	224. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff courts or Court of Session, and rules can regulate the procedure in any diligence. The Executive therefore considers that it is appropriate to give the Court power to prescribe the form of application for a satisfaction order, and to consider and provide as needed for the lodging of any document the court may need in order to fully consider the issues before it. The Court will, for example, be able to use this power to ensure that the form reflects the different procedures in the Supreme Court and other courts as they develop and change over time. 
	225. Rules made under this power are procedural and administrative.  In the same way that there is no need for Scottish Ministers to make them, there is no need for the Parliament to approve or annul them.  It is therefore appropriate that they should be made by Act of Sederunt and not subject to any Parliamentary procedure. 
	 
	226. Section 128 of the Bill provides for the recall or restriction of a residual attachment. Section 128(2)(a) provides that the application for recall or restriction shall be in (or as nearly as may be in) the form prescribed by Act of Sederunt.   
	227.  Section 128(5) provides that any such recall or restriction shall be in (or as nearly as may be in) the form prescribed by Act of Sederunt. 
	Reason for taking power 
	   
	228. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff courts or Court of Session, and rules can regulate the procedure in any diligence.  A residual attachment may be in execution of a decree or equivalent of any court, and be considered by any court.  The Executive therefore considers that it is appropriate to give the Court of Session power to prescribe these forms. 
	229. Rules made under this power are procedural and administrative.  In the same way that there is no need for Scottish Ministers to make them, there is no need for the Parliament to approve or annul them.  It is therefore appropriate that they should be made by Act of Sederunt and not subject to any Parliamentary procedure. 
	 
	230. Section 130 of the Bill provides for the effect of the death of the debtor, and in particular that where a debtor dies after a residual attachment has been created then the residual attachment will continue to have effect.  Section 130(3) provides that the Court of Session may by Act of Sederunt provide for the operation of this Chapter of the Bill in such circumstances.  
	Reason for taking power 
	   
	231. The creditor in a residual attachment where the debtor has died will be able to complete the diligence.  This chapter provides, for example, for various notices to be served on the debtor.  That will no longer be possible where the debtor has died, and further provision is needed in order to prevent the creditor’s rights being frustrated.  
	  
	232. The Executive considers that the Court of Session is best placed to review and regulate such procedural matters, particularly given the wide range of legal issues that arise on a death.  The Court could, for example, provide for service of notices on any executor or on next-of-kin. The Court will be able to use this power to ensure that enforcement of a residual attachment after a debtor’s death reflects the different procedures in the Supreme Court and other courts as they develop and change over time.  
	233. Rules made under this power are procedural and administrative.  In the same way that there is no need for Scottish Ministers to make them, there is no need for the Parliament to approve or annul them.  It is therefore appropriate that they should be made by Act of Sederunt and not subject to any Parliamentary procedure. 
	 
	234. Section 131 of the Bill provides that the expenses incurred by the creditor in executing a residual attachment will be chargeable against the debtor.  The costs of applications made in respect of an attachment will in principle be borne by the parties making or opposing them. 
	235.  Section 109(5), however, provides that the sheriff if satisfied that the debtor has objected to a satisfaction order on frivolous grounds may award expenses against the debtor not exceeding an amount prescribed by Scottish Ministers by regulations. 
	Reason for taking power 
	   
	236. The Executive considers that a diligence in execution such as a residual attachment should not be unduly delayed, and therefore that debtors should be deterred from making a frivolous application. They should not, of course, be deterred from making an application that is on the face of it reasonable or proportionate. 
	237. The Executive considers that the best way to balance those two factors is to give the court the power to do justice between the parties by making an order for costs against a debtor who frivolously opposes a sale or foreclosure.  The amount of costs should be kept under review, and adjusted as needed in order to ensure that the potential award by the sheriff is neither too high nor too low. 
	238. The Executive considers that this is a matter best determined by subordinate legislation made at commencement, and adjusted as needs be thereafter.  Scottish Ministers should therefore have power to fix a maximum award of expenses by regulations made under this section. 
	239. Regulations made under this section will be subject to annulment in pursuance of a resolution of the Scottish Parliament.  The negative resolution procedure is considered to offer an appropriate balance between, on the one hand, expedition and convenience and, on the other hand, the need for scrutiny for provisions of this nature. 
	 
	 
	240. Section 133 of the Bill provides defines “decree” and “document of debt” for the purpose of setting out what authorises the diligence of money attachment.  Section 133(2) provides that Scottish Ministers may by order modify those definitions by adding or removing types of decree or document, or varying their descriptions. 
	241. The Executive considers that this enabling power has the main function of enabling Scottish Ministers to determine what kind of document authorises money attachment.  It could be used to modify technical definitions to take account of changes in law and practice. 
	242. The Executive considers that it is important to keep under review the extent to which different procedures authorise different diligences.  For example, a summary warrant authorises money attachment but not residual attachment.  It may be appropriate in the future to change what is and is not authority for any diligence, say because of a change in the way in which public creditors apply for summary warrants.   
	243. If change is needed then the Executive considers that Scottish Ministers should be able to review all diligences and adjust the levels of authorisation in a coherent way.  The Executive also considers that it should not be necessary to wait for a suitable opportunity in primary legislation, and therefore that subordinate legislation is the best fit for the purpose.  This use of an enabling power follows the model approved by Parliament in respect of attachment under the 2002 Act.  
	244. Such an order will be subject to annulment in pursuance of a resolution of the Scottish Parliament. The negative resolution procedure is considered to offer an appropriate balance between, on the one hand, expedition and convenience and, on the other, the need for scrutiny for a provision of this nature. 
	245. Part 5 of the Bill amongst other reforms introduces new sections into the Titles to Land Consolidation (Scotland) Act 1868 (“the 1868 Act”).  
	  
	246. Section 151 of the Bill introduces a new section 159B of the 1868 Act which provides that references to “prescribed” in that Act means a statutory instrument in which Scottish Ministers make regulations subject to negative resolution procedure. 
	247. Section 134 of the Bill provides that inhibition is competent to enforce payment of a decree or document of debt.  Section 134(8) defines “decree” and “document of debt” by reference to the interpretation provision in section 199 of the Bill.  Section 134(9) provides that Scottish Ministers may by order modify those definitions for the purpose of this Part by adding or removing types of decree or document, or varying their descriptions. 
	248. The Executive considers that this enabling power has the main function of enabling Scottish Ministers to determine what kind of document authorises inhibition.  It could be used to modify technical definitions to take account of changes in law and practice. 
	249. The Executive also considers that it is important to keep under review the extent to which different procedures authorise different diligences.  For example, a summary warrant authorises earnings arrestment but not inhibition.  It may be appropriate in the future to change what is and is not authority for any diligence, say because of a change in the way in which public creditors apply for summary warrants.   
	250. If change is needed then the Executive considers that Scottish Ministers should be able to review all diligences and adjust the levels of authorisation in a coherent way.  The Executive also considers that it should not be necessary to wait for a suitable opportunity in primary legislation, and therefore that subordinate legislation is the best fit for the purpose.  This use of an enabling power follows the model approved by Parliament in respect of attachment under the 2002 Act.  
	251. Such an order will be subject to annulment in pursuance of a resolution of the Scottish Parliament. The negative resolution procedure is considered to offer an appropriate balance between, on the one hand, expedition and convenience and, on the other, the need for scrutiny for a provision of this nature. 
	252. Section 135 of the Bill provides that an inhibition is registered only by registering the schedule and certificate of inhibition in the Register of Inhibitions.  Section 135(3) provides that the schedule and certificate must be in the form prescribed by the Scottish Ministers by regulations. 
	253. The Court of Session may by Act of Sederunt regulate the procedure in any diligence.  In most cases it would be appropriate to give the Court power to prescribe the form of the schedule and certificate to be registered under this section.  The Executive however considers that this is a special case, and that the form used should be consistent across all courts and all forms of procedure.  That being so the power should be exercised by Scottish Ministers rather than the courts.  It is still appropriate for procedural matters such as this to be dealt with in subordinate legislation. 
	254. Regulations made under this section will be subject to annulment in pursuance of a resolution of the Scottish Parliament. The negative resolution procedure is considered to offer an appropriate balance between, on the one hand, expedition and convenience and, on the other, the need for scrutiny for a provision of this nature. 
	255. Section 136 of the Bill substitutes a new section 155 for the 1868 Act. 
	256. Section 155 of the 1868 Act as substituted provides that an inhibition has effect when it is registered in the Register of Inhibitions, unless a notice of inhibition is registered and the inhibition served on the debtor within 21 days in which case it has effect from the date of the notice.  Section 155(4) provides that the notice shall be in (or as nearly as may be in) the form prescribed by Scottish Ministers by regulations. 
	257. The reasons for seeking this power are the same as those set out above for the similar power in section 135 of the Bill.  It is appropriate for procedural matters such as this to be dealt with in subordinate legislation. 
	258. Regulations made under this section will be subject to annulment in pursuance of a resolution of the Scottish Parliament. The negative resolution procedure is considered to offer an appropriate balance between, on the one hand, expedition and convenience and, on the other, the need for scrutiny for a provision of this nature. 
	259. Section 149 of the Bill inserts a new section 159A into the 1868 Act. 
	260. Section 159A of the 1868 Act provides that where an action of reduction is raised in respect of a deed in breach of an inhibition the pursuer must register a notice to that effect in the property and personals registers.  Section 159A(3) provides that where decree of reduction is not obtained the pursuer shall register a discharge in those registers in (or as nearly as may be in) the form prescribed by Scottish Ministers by regulations. 
	261. The reasons for seeking this power are the same as those set out above for the similar power in section 135 of the Bill and section 155 of the 1868 Act.  It is appropriate for procedural matters such as this to be dealt with in subordinate legislation. 
	262. Regulations made under this section will be subject to annulment in pursuance of a resolution of the Scottish Parliament. The negative resolution procedure is considered to offer an appropriate balance between, on the one hand, expedition and convenience and, on the other, the need for scrutiny for a provision of this nature. 
	263. Section 151 of the Bill amends section 159 of the 1868 Act. 
	264. Section 159 of the 1868 Act provides that it shall be competent to register in the Register of Inhibitions (the personals register) a notice of any court summons in a claim seeking of reduction of any deed relating to land or buildings.  The current section provides that notice shall set out the names of the parties and the date of the summons in the form set out in schedule (RR.) to that Act. 
	265. Section 151 of the Bill amends section 159 of the 1868 Act so that the form of notice of summons shall instead be in (or as nearly as may be in) the form prescribed by Scottish Ministers by regulations. 
	266. The Executive considers that this power should be seen in the same context as the power sought under section 135 of the Bill, and therefore that the same considerations apply.   It is appropriate for procedural matters such as this to be dealt with in subordinate legislation, and the power should be exercised by Scottish Ministers rather than the courts. 
	267. Regulations made under this section will be subject to annulment in pursuance of a resolution of the Scottish Parliament. The negative resolution procedure is considered to offer an appropriate balance between, on the one hand, expedition and convenience and, on the other, the need for scrutiny for a provision of this nature. 
	 
	Section 156 – Diligence on the dependence 
	268. Section 156 of the Bill inserts a new Part 1A on Diligence on the Dependence into the 1987 Act.  Part 1A will comprise sections 15A to 15N of 1987 Act. 
	269. Section 15D of the 1987 Act will put on a statutory footing the right to apply for a warrant to arrest or inhibit on the dependence of a court action.  Section 15D(2)(a) requires that the application for diligence on the dependence by the creditor shall be in (or nearly as may be in) the form prescribed by Act of Sederunt. 
	270. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff courts or Court of Session, and rules can regulate the procedure in any diligence.  The Executive therefore considers that it is appropriate to give the Court power to prescribe the application form used by the creditor in applying for a warrant for diligence on the dependence.  The Court will, for example, be able to use this power to ensure that the form reflects the different procedures in Supreme Court and other courts as they develop and change over time. 
	 
	271. Rules made under this power are procedural and administrative.  In the same way that there is no need for Scottish Ministers to make them, there is no need for the Parliament to approve or annul them.  It is therefore appropriate that they should be made by Act of Sederunt and not subject to any Parliamentary procedure. 
	272. Section 15D(2)(d) of the 1987 Act will require that the form of application for the warrant for diligence on the dependence shall include such other information as Scottish Ministers may by regulations prescribe. 
	273. The warrant application form will be prescribed by court rules under section 15D(2)(a) of the Act.  The style of and information in the prescribed form may therefore vary across different courts and procedures.  However, one of the purposes of reform is to make application of the law consistent across all courts.  The Executive therefore considers that Scottish Ministers should have power to prescribe minimum levels of information to be put before the court when a creditor applies to use diligence on the dependence.  That might include (say) information about previous applications to assist the court in assessing how reasonable an application is under section 15E(2)(c). It is expected that this power will be used as and when it proves necessary to ensure or deliver the consistency referred to above.  
	  
	274. Regulations made under this power will be procedural. The negative resolution procedure is therefore considered to offer an appropriate balance between, on the one hand, expedition and convenience and, on the other, the need for scrutiny of a provision of this nature. 
	275. Section 15H of the 1987 Act will provide the court with the power to restrict the effect of any arrestment on the dependence to an amount which it thinks appropriate having regard to the apparent facts of the case and the sum sued for, subject to a maximum limit calculated by reference sums set out in section 15H(2) as follows: 
	 the sum sued for; 
	 20% of that sum, or such other figure as Scottish Ministers prescribe by regulations; 
	 one year’s judicial interest; and 
	 such reasonable amount as may be prescribed by regulations made by Scottish Ministers under section 15H(3) as will give security for the costs of arrestment in execution. 
	276. Arrestment on the dependence gives the creditor security for payment of whatever sum is found due by the court.  The power to limit the sum arrested should be used, if it used at all, in a way that strikes a fair balance between the debtor and the creditor.  The maximum amount that may be arrested in a ‘limited’ arrestment should not be more than the minimum that the creditor needs to preserve their reasonable security. 
	277. The formula in section 15H(2) sets out what that minimum security needs to be.  Section 15H(2)(b) provides a margin of comfort for the creditor, set at 20% of the sum sued for.  The Executive considers that the degree of comfort that is prudent and reasonable may change with time and the circumstances and should be kept under review.  Scottish Ministers should therefore have power to raise or lower that 20% figure. 
	278. Arrestment on the dependence secures not only the sum sued for, but the costs of enforcing payment should the creditor succeed.  The Executive therefore considers that the formula in section 15H(2) should be capable of securing a reasonable sum for the cost of enforcement.  Legal costs vary over time, and this is also an issue on which the Executive intends to seek views from interested parties.  It therefore considers that Scottish Ministers should have power to prescribe the sum that will cover the expenses element when the Court is considering limiting the effect of an arrestment on the dependence. 
	279. The Executive considers that any regulations should be subject to annulment in pursuance of a resolution of the Scottish Parliament. The negative resolution procedure is considered to offer an appropriate balance between, on the one hand, expedition and convenience and, on the other, the need for scrutiny for a provision of this nature. 
	280. Section 160 of the Bill inserts a new Part 1A on Interim Attachment into the 2002 Act.  Part 1A will comprise sections 9A to 9R of 2002 Act. 
	 
	Provision 
	281. Section 9C of the 2002 Act provides a creditor with a right to apply for a warrant for interim attachment during a pending court action, and makes further provision about that application. Section 9C(2)(a) requires that the application for interim attachment by the creditor shall be in (or nearly as may be in) the form prescribed by Act of Sederunt. 
	 
	282. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff courts or Court of Session, and rules can regulate the procedure in any diligence.  The Executive therefore considers that it is appropriate to give the Court power to prescribe the application form used by the creditor in applying for a warrant for diligence on the dependence.  The Court will, for example, be able to use this power to ensure that the form reflects the different procedures in the Supreme Court and other courts as they develop and change over time. 
	 
	283. Rules made under this power are procedural and administrative.  In the same way that there is no need for Scottish Ministers to make them, there is no need for the Parliament to approve or annul them.  It is therefore appropriate that they should be made by Act of Sederunt and not subject to any Parliamentary procedure. 
	284. Section 9C(2)(d) of the 2002 Act requires that the form of application for the warrant will include such other information as Scottish Ministers may by regulations prescribe. 
	285. The warrant application form will be prescribed by court rules under section 9C(2)(a) of the 2002 Act.  The style of and information in the prescribed form may therefore vary across different courts and procedures.  However, one of the purposes of reform is to make application of the law consistent across all courts.  The Executive therefore considers that Scottish Ministers should have power to prescribe minimum levels of information to be put before the court when a creditor applies to use diligence on the dependence, should that be needed to ensure the desired level of consistency.  That might include (say) information about previous applications to assist the court in assessing how reasonable an application is under section 9E(2)(c). It is expected that this power will be used as and when proves necessary. 
	286. Regulations made under this power will be procedural. The negative resolution procedure is therefore considered to offer an appropriate balance between, on the one hand, expedition and convenience and, on the other, the need for scrutiny for a provision of this nature. 
	 
	Section 9F  of the 2002 Act – Execution of interim attachment 
	287. Section 9F of the 2002 Act sets out provision in relation to execution of interim attachment. It applies certain sections of the 2002 Act to an execution of an interim attachment as they apply to an attachment.  Section 9F(3)(a)(i) provides that the schedule used for execution of interim attachment will be in (or as nearly as may be in) the form prescribed by Act of Sederunt. 
	 
	288. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff courts or Court of Session, and rules can regulate the procedure in any diligence.  The Executive therefore considers that it is appropriate to give the Court power to prescribe the schedule used for execution of interim attachment.  The Court will, for example, be able to use this power to ensure that the form reflects the different procedures in the Supreme Court and other courts as they develop and change over time. 
	 
	289. Rules made under this power are procedural and administrative.  In the same way that there is no need for Scottish Ministers to make them, there is no need for the Parliament to approve or annul them.  It is therefore appropriate that they should be made by Act of Sederunt and not subject to any Parliamentary procedure. 
	 
	Part 8 – Attachment of money 
	290. Section 162(1) of the Bill defines money as being any:  
	 “cash”, that is coins and banknotes in any currency ; and  
	 “banking instrument”, that is cheques and similar negotiable instruments. 
	 
	Section 162(3) gives the Scottish Ministers power to add, remove or vary the definition of banking instrument. 
	291. Banking practices vary over time, and the range of instruments that should be considered the equivalent of cash may therefore change.  The Executive considers that Scottish Ministers should have the power to vary by order the definition of “banking instrument”, as that will ensure that money attachment will remain an effective remedy.  
	292. Such an order will be subject to annulment in pursuance of a resolution of the Scottish Parliament. The negative resolution procedure is considered to offer an appropriate balance between, on the one hand, expedition and convenience and, on the other, the need for scrutiny for a provision of this nature. 
	293. Section 163(1) of the Bill sets out when money attachment cannot be carried out.  Attachment will not be competent on a Sunday, a local or national public holiday, or such other day as may be prescribed by Act of Sederunt. 
	294. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff courts or Court of Session, and rules can regulate the procedure in any diligence.  The Executive therefore considers that it is appropriate to give the Court power to prescribe any other day on which money attachment will not be competent.  The Court will, for example, be able to use this power to ensure that attachment is not competent on any other day where business is not carried out in a particular sector. 
	 
	295. Rules made under this power are procedural and administrative.  In the same way that there is no need for Scottish Ministers to make them, there is no need for the Parliament to approve or annul them.  It is therefore appropriate that they should be made by Act of Sederunt and not subject to any Parliamentary procedure. 
	296. Section 166 of the Bill sets out part of the initial procedure in a money attachment.  Section 166(2)(a)(i) provides that the schedule of money attachment used at execution of the diligence will be in (or as nearly as may be in) the form prescribed by Act of Sederunt. 
	297. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff courts, and rules can regulate the procedure in any diligence.  The Executive therefore considers that it is appropriate to give the Court power to prescribe the schedule of money attachment.  The Court will, for example, be able to use this power to ensure that the form reflects changes in other court procedures as they develop and change over time. 
	 
	298. Rules made under this power are procedural and administrative.  In the same way that there is no need for Scottish Ministers to make them, there is no need for the Parliament to approve or annul them.  It is therefore appropriate that they should be made by Act of Sederunt and not subject to any Parliamentary procedure. 
	299. Section 169 provides for the procedure the messenger of court must follow in making a report of money attachment. Section 169(2)(a) provides that the report must be in the form prescribed by Act of Sederunt.   
	300. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff courts, and rules can regulate the procedure in any diligence.  The Executive therefore considers that it is appropriate to give the Court power to prescribe the form of the report used for the release of money attached under a money attachment.  The Court will, for example, be able to use this power to ensure that the form reflects changes in other court procedures as they develop and change over time. 
	 
	301. Rules made under this power are procedural and administrative.  In the same way that there is no need for Scottish Ministers to make them, there is no need for the Parliament to approve or annul them.  It is therefore appropriate that they should be made by Act of Sederunt and not subject to any Parliamentary procedure. 
	302. Section 170 of the Bill applies where money has been attached by a messenger of court, has not been released, and an entitled creditor seeks payment out of the money. 
	   
	303. Section 170(3) requires the application form by which the creditor may apply for the warrant for a payment order to be in the form (or nearly as may be in the form) prescribed by Act of Sederunt. 
	304. Section 170(7) requires the form stating opposition to payment by which the debtor or a third party claiming ownership may object to the application for a payment order to be in the form (or nearly as may be in the form) prescribed by Act of Sederunt. 
	305. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff courts, and rules can regulate the procedure in any diligence.  The Executive therefore considers that it is appropriate to give the Court power to prescribe both the application for a payment order and the form objecting to release of money attached under a money attachment.  The Court will, for example, be able to use this power to ensure that the form reflects changes in other court procedures as they develop and change over time. 
	 
	306. Rules made under this power are procedural and administrative.  In the same way that there is no need for Scottish Ministers to make them, there is no need for the Parliament to approve or annul them.  It is therefore appropriate that they should be made by Act of Sederunt and not subject to any Parliamentary procedure. 
	307. Section 172 of the Bill provides that where a sheriff is satisfied that a money attachment is unduly harsh to the debtor the sheriff must order: 
	 release of the attached money; or  
	 a specified part of the attached money. 
	 
	Section 172(4) provides that the amount that can be released on the ground of undue harshness is subject to a £1000 cap, or such other sum as Scottish Ministers may by regulations prescribe. 
	308. The Executive considers that it is necessary to ensure that the cap on the sum released is kept under review so that section 172 continues to provide the proper level of debtor protection.  Scottish Ministers should therefore be able to prescribe a different, probably higher cap, should inflation or other factors change the value of the initial £1000 cap on sums that can be released where money attachment is unduly harsh. 
	309. Regulations made under this section will be subject to annulment in pursuance of a resolution of the Scottish Parliament. The negative resolution procedure is considered to offer an appropriate balance between, on the one hand, expedition and convenience and, on the other, the need for scrutiny for a provision of this nature. 
	310. Section 176 of the Bill provides that the debtor may, before 14 days have expired from the date an item is attached, buy back an attached banking instrument.  Section 176(4) provides that the court messenger must grant a receipt to the debtor in (or as nearly as may be in) the form prescribed by Act of Sederunt.   
	311. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff courts, and rules can regulate the procedure in any diligence.  The Executive therefore considers that it is appropriate to give the Court power to prescribe the form of receipt used to prove redemption of an attached banking instrument.  The Court will, for example, be able to use this power to ensure that the form reflects changes in other court procedures as they develop and change over time. 
	 
	312. Rules made under this power are procedural and administrative.  In the same way that there is no need for Scottish Ministers to make them, there is no need for the Parliament to approve or annul them.  It is therefore appropriate that they should be made by Act of Sederunt and not subject to any Parliamentary procedure. 
	313. Section 177 of the Bill provides that the messenger of court must make a final statement of money attachment to the sheriff on completion of the attachment procedure.  The statement must be in (or as nearly as may be in) the form prescribed by Act of Sederunt, and must contain the information specified in section 177(4).  
	314. The Court of Session may by Act of Sederunt prescribe court rules for the sheriff courts, and rules can regulate the procedure in any diligence.  The Executive therefore considers that it is appropriate to give the Court power to prescribe the form of final statement used to report to the sheriff court on the attachment, subject to certain minimum information as specified in the Bill being in that statement.  The Court will, for example, be able to use this power to ensure that the final statement reflects changes in other court procedures as they develop and change over time. 
	 
	315. Rules made under this power are procedural and administrative.  In the same way that there is no need for Scottish Ministers to make them, there is no need for the Parliament to approve or annul them.  It is therefore appropriate that they should be made by Act of Sederunt and not subject to any Parliamentary procedure. 
	316. Section 184 of the Bill gives effect to schedule 3 to the Bill, which has the effect of determining the liability, as between the creditor and the debtor, for expenses incurred in serving a charge and in the process of money attachment.  Section 184(2) provides that Scottish Ministers may by order modify schedule 3 to add or remove types of expenses or to vary any of the descriptions of the types of expenses. 
	317. Schedule 3 determines what each party has to pay in a money attachment, subject to the court having discretion to determine if (say) expenses should be awarded where the debtor makes a ‘frivolous’ application under section 172 of the Bill for release of attached money on the grounds of undue harshness. The Executive considers that it is appropriate to keep the expenses provisions under review, and to enable Scottish Ministers to amend the scheme if changes will ensure that schedule 3 will better deliver the aspiration of striking the right balance between creditor and debtor interests.   
	318. The power could for example be used to move frivolous applications from the ‘may’ award expenses category to the ‘must’ award category, if that were thought necessary because of a larger than expected number of frivolous applications.  This use of an enabling power follows the model approved by Parliament for the expenses of attachment in the 2002 Act.  
	319. Such an order will be subject to annulment in pursuance of a resolution of the Scottish Parliament. The negative resolution procedure is considered to offer an appropriate balance between, on the one hand, expedition and convenience and, on the other, the need for scrutiny for a provision of this nature. 
	320. Section 186 of the Bill defines “decree” and “document of debt” for the purpose of setting out what authorises the diligence of money attachment.  Section 186(2) provides that Scottish Ministers may by order modify those definitions by adding or removing types of decree or document or varying their descriptions. 
	321. The Executive considers that this enabling power has the main function of enabling Scottish Ministers to determine what kind of document authorises money attachment.  It could be used to modify technical definitions to take account of changes in law and practice. 
	322. The Executive considers that it is important to keep under review the extent to which different procedures authorise different diligences.  For example, a summary warrant authorises money attachment but not either of inhibition or land attachment.  It may be appropriate in the future to change what is and is not authority for any diligence, say because of a change in the way in which public creditors apply for summary warrants.   
	323. If change is needed then the Executive considers that Scottish Ministers should be able to review all diligences and adjust the levels of authorisation in a coherent way.  The Executive also considers that it should not be necessary to wait for a suitable opportunity in primary legislation, and therefore that subordinate legislation is the best fit for the purpose.  This use of an enabling power follows the model approved by Parliament in respect of attachment under the 2002 Act.  
	324. Such an order will be subject to annulment in pursuance of a resolution of the Scottish Parliament. The negative resolution procedure is considered to offer an appropriate balance between, on the one hand, expedition and convenience and, on the other, the need for scrutiny for a provision of this nature. 
	 Schedule 3, paragraph 4 – Circumstances where no expenses are due to or by either party 
	 
	325. As discussed above schedule 3 to the Bill has the effect of determining the liability, between the creditor and the debtor, for expenses incurred in serving a charge and in the process of money attachment. 

	326.  Paragraph 3 of schedule 3 provides that no expenses are due to or by either party in connection with: 
	 applications for immediate release of an attachment where money is likely to deteriorate in value; 
	 applications for release of money where attachment is unduly harsh; 
	 Applications for release of attached money where there has been a material irregularity; 
	 opposition to a payment order; or 
	 a hearing on the audit of a final statement of attachment, 
	 
	327. The Executive considers that the level of expenses that may be awarded is a matter that should be kept under review, taking the views of interested parties as needed.  The figure when determined should apply to all cases and all procedures, as it relates to the diligence rather than the underlying claim.  This matter is not therefore one that should be left to the discretion of the Court of Session to prescribe by Act of Sederunt.  The Executive intends that Scottish Ministers will exercise the power as part of the implementation of this Part of the Bill. This use of an enabling power follows the model approved by Parliament in respect of attachment under the 2002 Act, and it is intended that all similar powers will be exercised to prescribe the applicable level of expenses. 
	328. Regulations made under paragraph 4 will be subject to annulment in pursuance of a resolution of the Scottish Parliament. The negative resolution procedure is considered to offer an appropriate balance between, on the one hand, expedition and convenience and, on the other, the need for scrutiny for a provision of this nature. 
	329. Section 189 of the Bill inserts new sections 70A to 70D into the 1987 Act.  
	330. Section 70A of the 1987 Act specifies the information to be provided by the employer to the creditor or, in the case of a conjoined arrestment, the sheriff clerk on receipt of: 
	 an earnings arrestment; 
	 a current maintenance schedule; or  
	 acopy of a conjoined arrestment order.   
	331. Section 70A(2) and (3) provides that the information to be provided is: 
	 the period of payment; 
	 the date of the pay day next following after such receipt; 
	 the sum deducted on the pay day; 
	 the amount of net earnings from which the deduction was made; and 
	 any other information which the Scottish Ministers may, by regulations, prescribe.  
	332. The purpose of section 70A is to ensure that the creditor receives all the information needed to manage the attachment process, and to be informed about when the debt is paid.  The Executive considers that the information set out in the section is the minimum necessary to deliver that policy.  It is also conscious that obligations of disclosure on third parties such as employers must be kept reasonable and proportionate to the benefit. 
	333. The Executive also considers that that it is important to keep under review how effective disclosure is, and within reasonable limits to modify the disclosure scheme if that is necessary to ensure effective delivery of the policy behind the provision.  For example, it may be reasonable and proportionate to require that employers disclose other contractual information such as holiday pay arrangements if there will otherwise be an unexplained gap in payments.  Such a gap could trigger further enforcement action, which in the circumstances would not be in the debtor’s interest.  Scottish Ministers should therefore be able to add to the information that is to be disclosed. 
	334. Regulations under this section will be subject to annulment in pursuance of a resolution of the Scottish Parliament. The negative resolution procedure is considered to offer an appropriate balance between, on the one hand, expedition and convenience and, on the other, the need for scrutiny for a provision of this nature. 
	335. Section 192 of the Bill inserts a new Part 3A on Arrestment and Action of Furthcoming into the 1987 Act.  Part 3A will comprise sections 73A to 73P of 1987 Act. 
	336. Section 73A of the 1987 Act provides that arrestment and action of furthcoming will only be authorised by a “decree” or a “document of debt”, and section 73A(4) defines what is meant by those terms for the purpose of Part 3A of the 1987 Act.   Section 73A(5) provides that Scottish Ministers may by regulations modify those definitions by adding or removing types of decree or document, or varying their descriptions. 
	337. The Executive considers that this enabling power has the main function of enabling Scottish Ministers to determine what kind of document authorises an arrestment and action of furthcoming.  It could be used to modify technical definitions to take account of changes in law and practice.   
	338. The Executive considers that it is important to keep under review the extent to which different procedures authorise different diligences.  For example, a summary warrant authorises arrestment in execution but not either of inhibition or land attachment.  It may be appropriate in the future to change what is and is not authority for any diligence, say because of a change in the way in which public creditors apply for summary warrants.   
	339. If change is needed then the Executive considers that Scottish Ministers should be able to review all diligences and adjust the levels of authorisation in a coherent way.  The Executive also considers that it should not be necessary to wait for a suitable opportunity in primary legislation, and therefore that subordinate legislation is the best fit for the purpose.  This use of an enabling power follows the model approved by Parliament in respect of attachment under the 2002 Act. 
	340. Regulations made under this section will be subject to annulment in pursuance of a resolution of the Scottish Parliament. The negative resolution procedure is considered to offer an appropriate balance between, on the one hand, expedition and convenience and, on the other, the need for scrutiny for a provision of this nature. 
	341. Section 73B(2) of the 1987 Act provides that the schedule to be used for arrestment and action of furthcoming shall be in the form prescribed by Scottish Ministers by regulations. 
	342. The Executive considers that it is in general appropriate for any form to be prescribed in subordinate legislation, and indeed in most cases involving diligence for the prescribing function to be exercised by the Court of Session rather than Scottish Ministers.  The  Executive also considers that Scottish Ministers should prescribe the form to be used under this section, and indeed under equivalent enabling powers Part 3A of the 1987 Act. 
	343. The reason for seeking this slightly unusual power for Scottish Ministers is: 
	 consistency across all court procedures is more important than delivering rules tailored to each procedure by Act of Sederunt; and 
	 Executive policy will be developed and delivered in the prescribed form. 
	344. It is intended that the arrestment schedule will provide the arrestee with the information needed to operate the automatic release procedure, including: 
	 information about authorised methods of release; 
	 the date of automatic release; 
	 the last date for objections to such release; 
	 the sum to be released on that date (which may not be the same as the sum arrested); and 
	345. Release under mandate will be an authorised method of release of an arrestment, and it is intended that the mandate form will contain information about arrestment in general, automatic release, and the grounds for objecting to automatic release. 
	346. Regulations made under this section will be subject to annulment in pursuance of a resolution of the Scottish Parliament. The negative resolution procedure is considered to offer an appropriate balance between, on the one hand, expedition and convenience and, on the other, the need for scrutiny for a provision of this nature. 
	347. Section 73C of the 1987 Act applies where a creditor obtains a final decree in their favour where property has been arrested on the dependence of the court action.  Section 73C(2) provides when the Court gives its final decision the creditor will be required to serve a copy of the final decree, in the form prescribed by Act of Sederunt, on the arrestee.   
	348. The Court of Session is currently responsible for making court rules for both the sheriff courts and the Court itself, and under section 32 of the Sheriff Courts (Scotland) Act 1971 such rules can regulate the procedure in any diligence.  The Executive therefore considers that it is appropriate to give the Court power to prescribe the form of the final decree served on the arrestee.  The Court will, for example, be able to use this power to ensure that the form reflects the different procedures in the Supreme Court and other courts as they develop and change over time. 
	 
	349. Rules made under this power are procedural and administrative.  In the same way that there is no need for Scottish Ministers to make them, there is no need for the Parliament to approve or annul them.  It is therefore appropriate that they should be made by Act of Sederunt and not subject to any Parliamentary procedure. 
	350. Section 73D of the 1987 Act sets out what is attached where funds are arrested in an arrestment in execution.  Section 73D(2)(b) sets out how the maximum debt is calculated where (say) there has been no payment to account, and includes at section 73D(2)(b)(vii) such sum as may be prescribed by Scottish Ministers by regulations made under section 73D(3).  
	351. Section 73D(3) provides that the sum which may be prescribed is such sum as appears reasonable having regard to the average cost of a typical action of furthcoming. 
	352. An arrestment in execution is the first part of a two stage diligence.  The arrestment attaches, or freezes, property or funds from which the debt can be paid.  The money is only paid if release is authorised by the court on an action of furthcoming, the debtor by a mandate, or (in future) by automatic release under the Bill. 
	353.  The property or money arrested is in part a security for a debt that will not arise if (say) the debtor releases money voluntarily by signing a mandate.  The sum arrested should therefore include an element for the legal and other costs involved in going to court in the separate action of furthcoming if the debtor does not sign a mandate, or automatic release doesn’t operate for any reason.  This is fair to the debtor as any excess that has been arrested will be returned to the debtor as soon as the creditor is paid. 
	354. The costs of going to court vary over time.  The Executive therefore considers that Scottish Ministers should have power to prescribe the sum that will cover the sum that will cover those costs on arrestment.  This will ensure that there is a fair balance between security for the creditor, and free access by the debtor to funds not due to the creditor. 
	355. Regulations made under this section will be subject to annulment in pursuance of a resolution of the Scottish Parliament. The negative resolution procedure is considered to offer an appropriate balance between, on the one hand, expedition and convenience and, on the other, the need for scrutiny for a provision of this nature. 
	356. Section 73E of the 1987 Act provides that debtors will keep a minimum protected balance where an account held with a bank or other financial institution is arrested.   
	357. Section 73E(2) sets out what kinds of accounts are not affected by this section (and by inference the accounts that are), 73E(5) defines “bank or other financial institution”, and section 73E(6) provides that Scottish Ministers may, by regulations, modify, remove or vary the: 
	 types of account referred to in section 73E(2); and 
	 definition of “bank or other financial institution”.  
	358. The financial services sector frequently develops new products including new forms of current and deposit accounts, in some cases replacing current products.  Further, the sector is regulated primarily by the UK government which has responsibility for the regulatory framework.  The Executive therefore considers that it is necessary to provide for regulations to modify the types of account and the definition of “bank or other financial institution” in order to ensure that the protected minimum balance will remain an effective debtor protection at all times. 
	359. Regulations made under this section will be subject to annulment in pursuance of a resolution of the Scottish Parliament. The negative resolution procedure is considered to offer an appropriate balance between, on the one hand, expedition and convenience and, on the other, the need for scrutiny for a provision of this nature. 
	360. Section 73F of the 1987 Act provides that an arrestee will disclose to an arresting creditor the existence and value of property attached by an arrestment.  Section 73F(2) provides that disclosure will be made on a form prescribed by Scottish Ministers by regulations. 
	361. The reason for seeking this slightly unusual power for Scottish Ministers is discussed above for the arrestment schedule.   It is intended that the form prescribed will explain, in plain English, how the arrestee can meet their obligations under this section, and give guidance on how an arrestment is released including release under the new automatic process if applicable. 
	362. Regulations made under this section will be subject to annulment in pursuance of a resolution of the Scottish Parliament. The negative resolution procedure is considered to offer an appropriate balance between, on the one hand, expedition and convenience and, on the other, the need for scrutiny for a provision of this nature. 
	363. Section 73K of the 1987 Act sets out the circumstances which prevent automatic release by the arrestee under section 73H(2).   Section 73K(2)(a) provides that any notice of objection to automatic release must be set out in the form prescribed by Act of Sederunt.  
	364. The Court of Session is currently responsible for making court rules for both the sheriff courts and the Court itself, and such rules can regulate the procedure in any diligence.  The Executive therefore considers that it is appropriate to give the Court power to prescribe the form of the objection notice.  The Court will, for example, be able to use this power to ensure that the form reflects the different procedures in Supreme Court and other courts as they develop and change over time. 
	365. Rules made under this power are procedural and administrative.  In the same way that there is no need for Scottish Ministers to make them, there is no need for the Parliament to approve or annul them.  It is therefore appropriate that they should be made by Act of Sederunt and not subject to any Parliamentary procedure. 
	366. Section 73N of the 1987 Act provides that any mandate by the debtor authorising release of arrested funds shall be in (or as nearly as may be in) the form prescribed by the Scottish Ministers by regulations. 
	367. The reason for seeking this slightly unusual power for Scottish Ministers is discussed above for the arrestment schedule.   It is intended that form prescribed will explain, in plain English, the effect of release under a mandate. 
	368. Regulation made under this section will be subject to annulment in pursuance of a resolution of the Scottish Parliament. The negative resolution procedure is considered to offer an appropriate balance between, on the one hand, expedition and convenience and, on the other, the need for scrutiny for a provision of this nature. 
	Section 197 – Admiralty actions and the arrestment of ships: modification of enactments 
	369. Section 197 of the Bill introduces Schedule 4 which makes modifications of enactments relating to admiralty actions and the arrestment of ships. In particular, Schedule 4 to the Bill amends the Administration of Justice Act 1956 (“the 1956 Act”). 
	Section 47E of the 1956 Act – Sale of ship arrested on the dependence of action against demise charterer 
	Provision 
	370. Paragraph 12 of schedule 4 to the Bill introduces section 47E of the 1956 Act, and provides for the judicial sale of a leased (chartered) ship for the debts of the tenant (demise charterer).  Section 47E(6) provides that the Court of Session may by Act of Sederunt make provision relating to proceedings under this section. 
	 
	371. Ships may be arrested on the dependence of Court of Session or sheriff court actions.  The Court of Session is responsible for making court rules for both the sheriff courts and the Court itself, including rules that regulate the procedure in any diligence.  The Executive therefore considers that it is appropriate to give the Court of Session the power to make and review provision for the judicial sale of arrested ships.  The Court will, for example, be able to use this power to ensure that the form the arrestment schedule reflects the different procedures in the supreme court and other courts as they develop and change over time. 
	 
	372. Rules made under this power are procedural and administrative.  In the same way that there is no need for Scottish Ministers to make them, there is no need for the Parliament to approve or annul them.  It is therefore appropriate that they should be made by Act of Sederunt and not subject to any Parliamentary procedure. 
	373. Section 198 of the Bill enables a Scottish information disclosure order scheme.  Scottish Ministers may by regulations made under section 198(1) make provision about the application to the court by creditors for the obtaining of information about debtors, and the disclosure of that information to creditors to facilitate payment of debt due under decree or document of debt. 
	374. It is intended that the information disclosure order scheme will enable creditors to obtain information on debtors held by third parties that may assist enforcement of debt.  Relevant information would include current account information for bank arrestment, and employment information for earnings arrestment. 
	375. It is intended that the Scottish information disclosure order scheme will work in conjunction with any information disclosure and request scheme that may be developed for England and Wales.   
	376. The Executive intends to closely follow developments for England and Wales, and an important consequence of that is that the Executive is not expected to be in a position to prepare draft regulations for the Scottish Parliament to consider during the passage of the Bill. Section 198 does however set out clearly the matters which may be included in such regulations. These include: 
	 arrangements for applications by creditors, or their representatives; 
	 types of information that can be obtained, and from whom; 
	 failures to provide information; and 
	 disclosure to the creditor. 
	377. The first set of regulations will set out detailed provision for an important new scheme, impacting on the privacy and property of debtors.  The Executive considers it appropriate that the first regulations be subject to the highest level of Parliamentary scrutiny.  They should therefore be subject to affirmative procedure, following the model used for the Debt Arrangement Scheme regulations made under section 7 of the 2002 Act. 
	378.  Thereafter, any subsequent regulations are likely to be of an administrative nature, developing the key principles and mechanics of any scheme which has already been the subject of full debate.  Later regulations made under this section will therefore be subject to annulment in pursuance of a resolution of the Scottish Parliament. Negative resolution procedure is considered to offer an appropriate balance in those circumstances between, on the one hand, expedition and convenience and, on the other, the need for scrutiny for a provision of that nature.   
	379. Section 201(2)(b) of the Bill confers on Scottish Ministers a power, when making any order or regulation under the Bill, to make such incidental, supplementary, consequential, transitory, transitional or savings provision as Scottish Ministers think fit. 
	380. Any body of new law, particularly one contained in a large law reform measure such as the Bill, gives rise to a need for consequential or ancillary provision dealing with the effect and implications of change.  In some cases it is possible to make ancillary and consequential provision when the Act is passed, as will for example be the case for the minor and consequential amendments made in schedule 5 to the Bill. 
	381. In most cases it is neither practicable nor sensible to make ancillary provisions in the Bill.  It may not be practicable because of the need for a flexible response to the exact way in which expected or intended consequences manifest themselves, or because of the need to react to any unintended consequences of change.  It may not be sensible because legislative time is valuable, and considering long lists of minor amendments or provisions in a Bill is not always the best use of either Parliamentary or Executive resources. 
	382. The Executive considers therefore that it is appropriate for Scottish Ministers to have power to make ancillary provision when making other orders and regulations.  In some cases the need for the ancillary provision will only have been identified during the drafting of the order or regulation in question.  In many cases, of course, the Executive already expects that Scottish Ministers will use the ancillary provision powers to deal with known issues.  
	383. Incidental and supplemental provision is likely to be needed when making regulations under section 117(2) of the Bill to specify a description or class of property that is subject to residual attachment.  As discussed in the Policy Memorandum the range of property potentially subject to residual attachment is very wide, and therefore the scope of the power to make ancillary provision needs to be broad enough to do all that is necessary or expedient if such regulations are to have the desired effect.  
	384. The Bill makes radical reforms to key aspects of Scots law.  The consequences of such deep rooted change can be felt across a wide range of other provisions.  The Bill makes consequential changes to primary legislation dealing with (for example) the reform of the court officer professions where identified to date, but other changes are likely to be needed on that one area alone.  The Executive also expects that there will be a need to make consequential changes to a wide range of subordinate legislation. 
	385. The Executive expects that transitory provision will be needed to facilitate implementation of some reforms.  The Bill introduces new diligences such as money attachment as well as the new messengers of court profession.  If (say) money attachment is commenced before court messengers come into existence then, for a period, references to ‘messenger of court’ will need to be read as references to a sheriff officer or messenger-at-arms. 
	386. The Executive expects that transitional provision will also be needed.  The Bill reduces the period before the automatic discharge of a sequestrated debtor from three years to one year.  That creates a need to deal fairly with debtors who are subject at commencement of that change to the three year period.  Transitional arrangements can provide such debtors with an early discharge.  
	387. The Executive expects that savings provisions will be needed when section 15 of the Bill makes debtor petition proceedings incompetent in the sheriff courts.  The rights of debtors, and perhaps creditors and third parties, will need to be saved for any pending petitions in the courts when that provision is commenced.   
	388. Any ancillary provision made under this power will not, of course, be open ended.  It will only be competent in so far as the provision relates to the order or regulation in question, and the power is to that extent constrained by the scope of the instrument in which it is made.  
	389. The making of any incidental or other provision under this section will be made as part of another instrument, and will therefore be subject to the level of scrutiny considered appropriate for that instrument.  
	 
	Section 202 – Ancillary provision 
	390. The reasons for giving Scottish Ministers a power to make ancillary provision are discussed above under section 201.  The Executive considers that it is appropriate in a large law reform measure to have a separate power to make a free standing order.  This will provide Scottish Ministers with flexibility to deal with (say) consequential amendments in a separate instrument. 
	391. The Executive considers that this free standing power should extend to modification of enactments, including the Bill.  As for ancillary provision under section 201 of the Bill, the Executive expects that Scottish Ministers will use the ancillary provision powers to make such modifications. 
	392. Where (for example) an order is made specifying a description or class of property that is subject to residual attachment, the nature of the property may be such that the schedule of attachment required under section 121(2) is inappropriate.  For that class of property therefore it may be appropriate to amend section 121(2) to make some other provision. 
	393. Where (for example) regulations are made under section 43(4) of the Bill conferring a function on the Scottish Civil Enforcement Commission, those regulations may amend other enactments but they may not amend the Bill.  It may be appropriate to use the power in section 201(2) to amend section 43(1) of the Bill so that the name of the Commission takes account of the new function.   
	394. Where a free standing order makes (say) consequential amendments to subordinate legislation, then negative procedure is considered to offer the right balance between convenience and scrutiny.  Where however an order changes primary legislation the need for proper scrutiny of such a measure means that it is considered that Parliament should debate and approve the intended changes before they are made.  
	 
	Section 204 – Short title and commencement 
	 
	395. Section 204 of the Bill provides that Scottish Ministers may by order appoint a day when the provisions of the Bill shall come into force. Such an order may appoint different days for different purposes. 
	396. A large law reform measure such as the Bill should not come into force on Royal Assent, or indeed on a single day.  The Executive considers that the provisions of the Bill should be commenced at different times and for different purposes as Scottish Ministers think appropriate or expedient.  This will give those affected by the changes a change to adjust to the new regime over a reasonable period of time.  Current thinking is that most of the provisions in the Bill will be brought into force in stages during the second half of 2007. 
	397. The decision on when and to what extent the Bill is commenced is an administrative issue for Scottish Ministers.  As is usual therefore, the Executive considers that the commencement powers should not be subject to any Parliamentary procedure. 
	 
	ANNEX 
	1. This section provides that the Scottish Civil Enforcement Commission may make rules prescribing the particulars and other information to be recorded in the Register of messengers of court, and regulating associated matters. 
	2. The Commission will make rules about a number of matters, including the conduct of officers, as discussed below.  The Executive considers that procedural issues such as those regulated here are best left to the Commission, in the same way that procedural matters in the courts are left to the Court of Session to determine and review as needed.  
	3. This section requires the Scottish Civil Enforcement Commission to prepare and publish a code of conduct in relation to the work of messengers of the court.  The code may be updated from time to time and must be laid before the Scottish Parliament.  
	4. We anticipate that the code will be a comprehensive guide to all aspects of the work of messengers and will cover all aspects of behaviour, including management of conflicts of interest, equality and diversity, and dealing with the public. It may also advise on professional standards, and how they are to be applied in the range of circumstances that a messenger of the court might find themselves in. 
	5. The code will be a practical document capable of adaptation and updating regularly to encompass the range of professional practice issues that might arise. It must therefore be a fluid document subject to extensive and continuing consultation with the profession.  The Executive therefore considers that the Code should not be made by statutory instrument. 
	6. The Scottish Civil Enforcement Commission will have responsibility for the recruitment and appointment of messengers of court, the new unified court officer profession.  
	7. The Bill gives the Commission responsibility for making rules about the qualification, examinations and training required before someone can become a messenger of court. It is expected that these new arrangements will follow a detailed review of current arrangements by key stakeholders during Bill implementation. Appropriate transitional arrangements will also have to be agreed with those most immediately affected. It is hoped that any new arrangements will widen the scope for widening the pool of candidates and encourage more applications from under represented groups. Consideration will be given for example to distance learning options and college based learning to increase the profile of this work. 
	8.  Initial meetings with the professional association have begun to set out the terms of reference for this work. Any new arrangements will have to be kept under review and take account in developments in the educational and professional environment. The Executive has therefore concluded that these rules should be developed and maintained by the independent regulator, and not be made by statutory instrument. 
	9. This section enables the Scottish Civil Enforcement Commission to charge messengers of court an annual fee. This will enable the Commission to raise a modest income from messengers of the court.  It is expected that this fee will be modest at between £50-100 per annum. It is anticipated that this will compensate in part for the administration cost of the registration process for officers.  
	10. It is expected that the fee will be reviewed annually and will be capable of being paid in instalments and by various payment methods. The section makes it clear that Scottish Ministers must approve the fee levels. This is largely an administrative matter, which encompasses routine financial administration for a non-departmental public body.  The Executive does not therefore consider it necessary that the fee arrangements should be made by statutory instrument. 
	11. Section 55(4) of the Bill gives the Commission power to make rules: 
	12. The Commission will make rules about conduct and business issues in the same way as it will make rules about qualification, examinations and training.  It is intended that the Commission will work closely with the existing professions and the new profession to make rules that are relevant and proportionate, and properly reflect the issues that officers face in their day to day working lives.  The Commission, and not the Executive, will be the owner of these rules.  It is expected that this will help foster professionalism and efficiency. 
	13. This section enables the Commission to develop comprehensive and detailed procedures for the disciplining of messengers of court. These rules will cover the inspection and investigation of messengers and the operation of the disciplinary committee itself. These rules will in essence be an internal administrative matter, but arrangements must be approved by the Scottish Ministers. It is proposed that the disciplinary committee of the Commission will be added to the list of bodies supervised by the Scottish Council of Tribunals. This will ensure that its workings are open, fair and transparent. It is not considered necessary for such rules to be made the subject of Parliamentary procedures. 


